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Saute themes We are pleased to be able to record the fact that 
Meetings. the state associations of bankers are contributing 
valuable service to the advancement of conditions 
of business and the improvement of the relations between themselves and 
the public as well as the relations among themselves. The annual gath- 
erings thus far this vear, rank higher than those of previous years, chief- 
ly, no doubt, because the arrangements were made by the more serious- 
minded among the members. We have always contended for a develop- 
ment in this direction. Ineach case the bankers are representative men 
in their several communties, who should give tone to and assume leader- 
ship in the discussion of the subjects pertaining to their business and its 
connection with the business affairs at large; and we have more than 
once pointed out that this leadership can be held by them only if they 
maintain a high standard in the character of their annual meetings; a 
standard in harmony with the dignity of their profession. 


—_—_ At the El Paso convention of the Texas bankers, the 
to the Texans. leading address was delivered by Mr. Talbert of the 
National City Bank of New York, who gave them a 
well-considered paper upon our national sin of extravagance, bringing 
in its connection with the present extraordinary rise in prices on the 
one hand, and the expansion of bank credits upon the other; pointing 
out, that which has as yet been referred to by no other speaker or writer 
on the subject, the undue expansion of credits with special relation to 
reserves, operates forcibly to encourage the extravagance and influence 
prices upward. We may not agree with all that he said in support of 
the points he made, but we are bound to commend the usefulness of his 
admonitions and the appropriateness of the address in general. We need 
just that kind of discussions at every opportunity available ; and they are 
needed much more in the East than in the South-west, where the ex 
travagance is by no means as widespread and ever-present. The Tex- 
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ans turned out in larger numbers to listen to this and other interesting 
and useful papers. 
Mississippi’s At the Mississippi convention, the demand for im- 
Banking Needs. provements in the laws of that state affecting the 
banking was a live topic. Somewhat behind other 
commonwealths in these matters, it was a wholesome thing to remind 
the legislators of the needs of the banking and commercial interests for 
amendments of the statutes. The greatest of these is the creation of a 
department of supervision, so that the state may be placed in the position 
occupied by most of her sister commonwealths in the matter of provid- 
ing the requisite safeguards that can come only from authoritative ex- 
aminations and enforcement of reasonable restrictions. It should be 
regarded as a reflection upon the people of a state to omit having such 
supervision, and it is a most encouraging sign that the bankers them- 
selves are urging that action be taken in that direction. Defects in the 
laws governing certain forms of commercial paper, in which respect 
Mississippi appears to be peculiarly behind the times, were also pointed 
out and their amendment strongly recommended. 
Conservative The South-western activity was also evidenced 
Louisiana Banking. at the Louisiana convention. There is evi- 
dence tending to show that the Pelican State is 
moving back to the proud position it once occupied as one of the most 
progressive in the hanking field. The sound state laws, which were in- 
stituted over half a century ago, have always made for a conservatism 
of which its bankers have been justly proud, even though it appeared 
at times to operate to retard rapid development. There are no reasons 
for regretting this circumstance. The progress of the reclamation of 
swamp lands in the state is affording its citizens a reasonable ground 
for great expectations in the development of its wealth from increase 
in productive capacity. To the realization of this the bankers must 
contribute their share and this they are prepared to do with their facili- 
ties well-adapted for the purpose. But they are also looking ahead for 
an unusual development of trade when the Panama Canal is completed; 
that opportunity for additional business is one which they should keep 
always before them, and give careful consideration; for there will be 


competitors in the field; New Orleans cannot expect to win without the 


fullest preparation to meet the needs that will arise. 


aati In Arkansas the bankers showed a strong 
Sub-Treasury System. antagonism to the sub-treasury system as 

practised in that state, because it locks 
up so large an amount of cash. It is of course the same argument that 
is advanced against the federal sub-treasury system; but in the case of 
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Arkansas, which has had for years the smallest ratio of banking facilities 
to population, the practice works greater hardship. Apparently there 
are times when fully $2,000,000 are so locked up in the treasury of the 
state, which means relativly more there than in most other states. But 
Arkansas needs as much as anything else, a well devised banking law; 
the bankers are urging this as well as the adoption of the uniform nego- 
tiable instruments law. The development of the new rice-raising indus- 
try is an interesting feature in the local conditions. 


Salfernta’s The central bank plan was discussed at the meeting 
New Bank Act. of the California bankers, but the opinion was 
against the adoption of a resolution indorsing the 

proposition even in principal; yet apparently two-fifths of the delegates 
to the convention favored it. General satisfaction was expressed with the 
new banking law of 1909, the successful inauguration of which has been 
in very large measure due tothe appointment of a capable and experienced 
man as the head of the banking department, newly established under 
the law. Reports show that the development of state banks has been 
marked since the enactment of the law and expressions of opinion were 
to the effect that so far as the California public is concerned, this sound 
act will do away with the agitation for guarantee of bank deposits, and 


also for the postal savings bank plan. The convention strongly favored the 


proposition to have the state bear half the cost of the new department, 
now carried wholly by banks. 


—— ee en New Jersey bankers had the benefit of a number 
Annual Gathertna. of carefully preparedaddresses; Professor Meeker 
of Princeton University declared the establish- 
ment ot acentral bank the solepermanent remedy for the’country’s finan- 
‘ial ills; and if established upon broad lines of greatest possible utility, 
he maintained that no group of financiers will ever be able to control the 
finances of the country. He favors the head office being located in New 
York City and branches in fourteen districts; with directors named by 
the several state banking associations, and certain Treasury officials ¢* 
officio; but the head of the institution to be appointed by the President 
of the United States. Prof. Meeker treated with proper ridicule the views 
still expressed by a few opponents, that the people will oppose the plan, 
having in mind the condemnation of the Bank of the United States of 
Jackson’s day; he reminded his hearers that no one ever charged Jack- 
son with expert knowledge on the subject of finance. Altogether it 
Was a strong plea for rational consideration of a sensible solution of our 
money problem. 
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Searegation of Another interesting paper was that of Mr. James, 
Savings Deposits. president of the Easton (Pa.) Trust Co., argu- 
ing against the segregation of savings deposits 

in commercial banks and trust companies. We have on several occasions 
favored this policy on general principles, and expected to feel compelled 
to take issue with Mr. James; but the concluding part of his paper con- 
tains such a reasonable means of meeting the question that we find no 
reason to disagree therewith. He logically requires that those who fa- 
vor segregation shall define ©° savings deposits,’’ and to give better rea- 
sons for discriminating in the matter of the handling of such business, 
pointing out that the course would make such deposits preferred. Never- 
theless he will be satisfied with a law establishing a clear distinction, 
and providing liberally for the character of investments to which such 
deposits may be applied. He concedes that such investments should 
be held exclusively for the liquidation of that class of deposits; but if not 
fully covered such depositors must take their chances with the others in 
the general assets, in case of liquidation. He insists however that such 


a law should be enacted by all the states and by the National Government 


simultaneously, which is of course out of the question, since it is prac- 
tically impossible. 


ee At the convention of Missouri’s bankers, Mr. Huttig, 
Convention. of the Third National Bank of St. Louis, also a mem- 

ber of the curreney reform committee of the American 
Bankers’ Association, in a brief, but forcible address, urged the 
bankers of his state to use their influence to advance monetary reform. 
The opportunity to make St. Louis the center for an active propaganda 
is excellent and should not be lost. Located at the center, commercial]; 
speaking, where all the varied interests converge, her bankers are pecu- 
liarly situated to exert influence in all directions. From other addresses 
it would appear that the once popular movement to have the state en- 
act a deposit guarantee law, has abated; upon the other hand the senti- 
ment against the postal savings bank plan is not only strong but gain- 
ing. The most interesting paper of the meeting was that by Mr. Lee 
of the Merchants-Laclede National Bank of St. Louis, explaining in 
great detail the system of clearing-house bank examinations adopted 
there in the fall of 1907. This innovation is certain to prove of 
great advantage to St. Louis banks, promoting solidarity and increas- 
ing public confidence. It merits the most careful study and imitation on 
the part of other clearing-house centers. The underlying principles 
that the banks are quasi-public institutions, and that the welfare of one 
concerns all of them, are eminently sound, and were forcibly presented 


by Mr. Lee. 
—__ 
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Distribution of The annual convention of the National Manufactur- 
Immigrants. ers’ Association is likely to prove to have been a 
history-making one, if the members will follow up 

the features which occupied their attention at the session. Their inter- 
ests naturally have a wide range,touching every economic factor that en- 
ters into the industrial life of the Nation. We have not always sympa- 
thized with every movement of the Association, but have been willing to 
concede the sincerity of purpose of its leaders, even when differing as to 
policy. There will be no difference of opinion anywhere, however, as 


to the wisdom of adopting active measures to bring about the distribu- 


tion of immigrants, which subject constituted the principal topic at one 
of the sessions. The paper presented by Mr. Ormsby McHarg contain- 
ed recommendations which if put in practice will help to solve one of our 
most complex social problems, with a direct bearing upon economic con- 
ditions; and manufacturers are in certain respects affected by these con- 
ditions in a relatively greater degree than even bankers; yet both are 
subjected to the influences flowing from present conditions. 


The Duty of The tendency to congregate in cities, perhaps na- 
the Government. tural tothe uninformed immigrant, is, as Mr. Mc- 
Harg points out, an evilthat has many sides. So- 
cial deterioration, the increase of crime, the rise in prices, the disturb- 
ance of labor conditions, are some of the most important results. When 
we add a million to the population, and only a small part thereof. goes 
into productive lines, the balance between consumption and production 
is violently disturbed. The major part of the influx of foreigners re- 
main in the cities, because ignorant of the fact that a cleaner, better 
life is open to them in the other sections of the country. We have per- 
mitted this to go on to our enormous detriment because the government 
is afraid of appearing paternal. But such excuses for non-interference 
must be ignored; the problem is already a burning one and must receive 
attention. The solution lies in proper, judicious distribution of the an- 
nual arrivals from abroad; if the congestion continues unabated, the task 
put upon our municipalities will become too great to be successfully han- 
died and the results will prove appalling. 


SS 


Mr. Vreeland for Among the events of the month worthy of being 
a Central Bank. chronicled is the declaration of the chairman of 

the Banking and Currency Committee of the House 
of Representatives, Mr. Vreeland, in favor of a central bank. It is cu- 
rious to note the scant space which the press in general accorded the ad- 
dress in which the declaration was made, notwithstanding the fact that 
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Mr. Vreeland is also vice-chairman of the National Monetary Commission 
and joint author of the so-called Aldrich-Vreeland emergency currency 
law. Occupying those positions it is but natural that he should regard 
it judicious at this time to touch only upon the general principles; the 


absolute need of a reserve available under any and all circumstances to 
relieve pressure for currency needs, and the best instrumentality for 
providing for the same. We are content to let the discussion of details 
come later; once the intelligent public is convinced of the need and also 
of the best way of providing therefor, the specific method of doing so 
will be reached by rational deliberation upon the details. 


Public Opinion In the recent discussion of the subject upon almost 
on the Subject. exactly the same lines, by Mr. Andrew J. Frame, 

the well known Waukesha (Wis.) banker, it was 
pointed out that the assumption that there is an irreconcilable opposition 
to a central bank, was illogical and unfounded. Mr. Frame quoted from 
the BANKING LAW JOURNAL, the summary of the expression of views 
reached by the symposium which we instituted last vear, to refute this 
assumption. There is evidence also that the state of public opinion is at 
this writing even more favorable than last vear, for there has been fur- 
ther elucidation and discussion. Incidentally Mr. Frame brought out an 
important point; one that is always likely to create a complication; he 
frankly stated that he favored the surrender by the national banks of 
their privilege of issuing notes, if a proper issue system by the central 
bank is established. This is the first intimation of such a favorable atti- 
tude on the part of national bankers, respecting this point. It is con- 
ceivable that a very large number of them are of the same opinion, for 
in very many cases the note-issuing function, as it exists, is not a desir- 
able privilege at all, the opinion of the uninformed to the contrary not- 


withstanding. 
—_—l 


Savings Banks’ !t appears quite probable that the savings banks 
Interest Rate. will be compelled to lower their interest rates. The 

subject was one of the topics discussed at the an- 
nual meeting of the savings-bank officers’ association of New York 
State, held on May 25th, at which the Superintendant of Banks added 
his argument in favor of such a step. He pointed out that the condi- 
tions bearing upon the subject-matter incontrovertibly pointed to a need 
for the immediate consideration of a conservative policy, no matter 
how distastful to many of the savings banks in the state. He present- 
ed the case to the custodians of the funds of the small savers as he would 
have done to a body of trustees responsible for a great estate; telling 
them that there were mutual duties and obligations to the whole system 
that should not be lost sight of. Hence, he urged that the fact that a few 
of them could, by reason of advantages, continue to pay 4 per cent. for a 
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time should not permit them to reject the conservative measure calcu- 
lated to benefit all and particularly the whole system in its relation to 
the public. No definite action was taken, and it was hardly expected 
that it would be; but there is a tendency to the opinion that a 3’ per 
cent. rate will before long be universal in the state. Another one of the 
large institutions, the Union Dime, took the step to reduce the rate to 
that figure, on the day before the meeting. The question resolves itself to 
the point that unless there is a recognition of mutuality, some institu- 
tions may be able to attract more depositors by continuing the higher 
rate for a time; which would not conduce to the maintenance of the 
comity that should exist among institutions that are not in business for 


profit. 
Ss 


BANKING LAW. 


The New York Court of Appeals has come 


Banks Not Insurers 


of the Honesty to the timely rescue of the banksin that state 

ot Their Depositors. in reversing the decision of the Appellate 

Division in the case of Havana Central Rail- 

road Company v. Knickerbocker Trust Company, which created con- 
siderable apprehension in banking circles last December. 

The opinion of the Appellate Division was published and com- 

mented upon unfavorably in the January, 1910, issue of the BANKING 


Law JourNAL, in the following language: 

“If the decision stands it means that a bank must scrutinize the 
deposits of its customer and, where it has reasonable notice, inquire 
into the honesty of its depositor, or, once having accepted a check, 
which bears evidence that it may be a means adopted by the deposi- 
tor to accomplish a fraud, it must constitute itself a guard over the 
deposit to see that it is not used by the depositor inthe payment of 
his personal debts. Situations can easily be conceived where this 
doctrine will cause trouble between the bank and its honest deposi- 
tors if the bank undertakes to free itself from the possibility of being 
held responsible under an application of the rule.”’ 

It is not often that we assume the severe responsibility of criti- 
cising the decision of so learned a body as the Appellate Division of 
the New York Supreme Court, or attempt to forecast the outcome of 
an appeal. We feel that this paper finds its greatest usefulness as 
an expounder of the existing law, not as a prognosticator of legal 
events. It is, therefore, with a certain feeling of personal satisfac- 
tion that the reversal is announced. 

The facts will bear repetition in brief. The treasurer of a rail- 
road company, authorized to sign checks, drew three, aggregating 
$59,000, to his own order, and deposited them in his personal bank 
account. Subsequently he checked out the proceeds in paymentof his 
personal debts. The railroad company sued the treasurer's bank to 
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recover the amount misappropriated and the bank was held liable, 
on the theory that the form of the checks was sufficient notice to 
the bankthat the treasurer was misappropriating his company’smoney., 

Fortunately the Court of Appeals failed to see the case in the 
same light. Conceding for the sake of argument that the offer of 
such checks for deposit called for inquiry on the part of the deposi- 
tary bank, that court held that the depositary bank fulfilled the obli- 
gation of inquiry when it presented the checks to the drawee bank for 
payment. Bysuch presentment it virtually made a two-fold inquiry. 
The presentment was in effect an inquiry as to the genuineness of 
the signature and the authority of the party signing to draw checks 
payable to himself. 

It was contended that this inquiry of the drawee bank was not 
enough. Butthe court felt otherwise. ‘‘It seems to me,” said Wil- 
lard Bartlett, J., ‘‘that when a corporation opens an account with a 
banking institution it confers upon that institution the power to de- 
termine whether any check drawn upon the account conforms to the 
contract between the depositor and the depositary. When it makes 
a mistake in the determination of such a question the depositary may 
be liable to the depositor; but the Gepositor cannot recover back the 
money paid on such check to a third person who has received it in 
good faith relying on the representation of the deposit bank that the 
check was all right and has subsequently parted with the money.” 


Itis a fortunate conclusion to an important and uncertain piece of 
litigation. It is indeed a relief to know that it is not the law of New 
York state that a bank must scrutinize its depositors’ checks in search 
of vague suggestions of fraud and dishonesty and must,at its peril, ac- 
cept a check which represents the means adopted by its depositor to 
misappropriate the funds of another. (See page 501.) 


rs —————-9 


Serene William O. Allison, president of the National 
by Bankers. Reserve Bank, Elverton R. Chapman, presi- 
dent of the Hudson Trust Company, and 

Thomas J. Lewis, cashier of the National Reserve Bank, were held 
liable in damages to the extent of $26,000, in the action brought 
against them in the New York Supreme Court by the Allen- Kingston 
Motor Car Company. The action was based on false representations. 
The jury found that the defendants had represented to the plaintiff 
that the New York Car and Truck Company wasa solvent concern,and 
the firm made advances amounting to $25,000 as a deposit on account 
of the purchase price of certain automobiles. But it was not long 
after the making of these representations that a petition in bank- 
ruptcy was filed against the New York Car and Truck Company at 
the instance of the Consolidated National Bank, of which Mr. Allison 
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was at the time president, Mr. Lewis, vice president, and Mr. Chap- 
man, a director. The jury awarded the plaintiff the full amount ad- 
vanced, with interest. 

The representations were not made by the defendants, acting as 
officers of either of the banks with which they are connected. Never- 
theless the fact remains that they are bankers, and as such they 
ought to be the exponents of business integrity and fair dealing, a 
position which cannot be consistently occupied by one who figures 
as the defendant in an action, the basis of which is false representa- 
tion. 

It is truly a sad commentary in the annals of banking that all 
three of the defendants should hold places of rank in financial insti- 
tutions. Banks have long suffered from the methods of those who 
transact business with an utter disregard for fact and truth, and it 
requires no stretch of imagination to believe that bankers, of all 
classes of business men, should abhor anything that savors of trick- 
ery or deceit. And it is undoubtedly true that bankers, as a class, 
are fully deserving of the reputation for rectitude and uprightness 
which the public accords them. 

It is difficult to believe that there are such marked exceptions, but 
the verdict of the jury above referred to speaks for itself. 


An honest mistake in making an entry in the 
books of a national bank is not a false entry with- 
in the meaning of the United States statutes. This is the gist of the 
charge to the jury in the case United States v. Wilson, which may 
be found on page 526, ante. There is nothing in the report of the 
case showing the facts upon which the indictment was drawn, nor 
the conclusion reached by the jury. 

In order to hold an officer of a national bank on a charge of mak- 
ing a false entry in the books of the bank it must appear, not only 
that the entry was false, but that the individual making it, or caus- 
ing it to be made, knew it to be false. 


Faise Entries. 


Bank v. Trustee 4 bank advanced toan automobile company the 
in Bankruptcy. Money with which toobtaintwoautomobiles, which 
had to be paid for before the railroad company 
would surrender possession. As security for the notes which the 
company gave the bank, it pledged the automobiles. But the bank 
permitted the company to retain pcssession of the cars until the first 
of the notes was defaulted. It then took the automobiles, but within 
four months thereafter the company became a bankrupt. 
The bankruptcy act provides that all conveyances or encumbran- 
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ces of the property of a bankrupt, within four months prior to the 
filing of the petition, with intent to hinder or defraud the creditors, 
are void as against such creditors, except as to purchasers in good 
faith, and for a present fair consideration. 

Under this provision the trustee in bankruptcy attempted to 
Maintain that the machines belonged to the bankrupt estate, and 
that the bank had no rights therein other than those of a general 
creditor, the argument being that the transaction was not a valid 
pledge for the reason that the cars were not delivered to the pledgee 
at the time, and that possession was not taken until within four 
months of bankruptcy. 

It washeld that exercise of the right to take possession of the pledged 
property within four months of the adjudication of bankruptcy did 
not constitute an illegal preference, because it was done pursuant to 
a valid agreement to pledge for which a present consideration had 
moved to the bankrupt. The possession related back to the time of 
the agreement, except as against intervening claimants, who could 
show that they had perfected liens on the pledged property in the 
meantime. As there happened to be none of this class, the bank 
was entitled to collect the debt out of the proceeds of the sale of the 
automobiles. 

It would be hard indeed if a bank, after taking the precaution to 
obtain good security for its loan, should be denied the protection of 
that security because of its generosity in permitting the debtor to re- 
main in possession. The four month’s provision in the bankruptcy act 
was never intended to work out insuchamanner. The provision refers 
tofraudulent transfers, made with intent onthe part of the bankrupt to 
hinder, delay or defraud his creditors. Under it the trustee can set 
aside only fraudulent transfers made within the four month's period. 

The decision referred to is, In re Automobile Livery Service 
Company, printed on page 523 of this number. 


a | 


It is now well settled, especially in those states 
which have adopted the Negotiable Instruments 
Law, that a note transferred before maturity to a holder in due 
course as collateral security for a pre-existing debt, is transferred for 
value, and the holder takes it free from defenses or set-offs existing 
between the original parties. 

For a recent anthority on this question we point to the decision 
of the Kentucky Court of Appeals on page 507, zxfra. 

A customer had come to the plaintiff bank, asking for time in 
which to pay a note which the bank had discounted for him. He pro- 
duced three notes made by the defendant, which the bank discount- 
ed for him. This amount was credited on the original note and the 


Holder for Value. 
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balance was later paid by the maker of the original note. The bank, 
however, retained possession of the original note. No money was 
paid by the bank to the customer in this transaction. The maker 
of the three notes defended on the ground that they were obtained 
from him by fraud and the answer of the bank was that it was a 
holder for value, without notice of any infirmity. The rights of 
the parties depended upon whether or not the bank was a holder for 
value. If it was, it could recover; if not, the defense of fraud was 
good. 

One witness, in behalf of the plaintiff, furnished evidence which 
was slightly contradictory. Ina deposition, given before the trial, 
he stated that the bank took the notes made by the defendant as 
collateral security for payment of the original note. At the trial he 
testified that the bank accepted the defendant’s notes in place of the 
old note. In either event it was held that the bank was entitled to 
recover. If the bank accepted the notes as collateral security for 
the original indebtedness, it had a lien upon them, and was a holder 
for value under section 27 of the Negotiable Instruments Law. (Sec- 
tion 53 of the New York statute.) If it gave up the old note and took 
the defendant’s notes for the debt, it was a holder for value within 
the meaning of section 25, (Section 51 of the New York Act.) 


as 


As between themselves, successive indors- 
ers stand strictly upon the order of their 
indorsing. An indorser may recover against those indorsers whose 
names precede his on the back of a negotiable instrument, but not 
against those whose signatures follow his. The rule is general and 
applies to accommodation indorsers as well as toothers. Therefore, 
where there are several accommodation indorsers the one who signs 
last has the advantage of position, and, if he feels that he may be 
called on to take up the instrument, it is greatly to his interest to se- 
cure that advantage. Where the parties do not indorse for accom- 
modation, they have less to say about the sequence of indorsements. 
Not long since the Supreme Court of Arkansas, in the case of Porter 
v. Huie, (see page 510) had occasion to apply the rule. The first of 
three indorsers of a promissory note for $1,000, made in 1888, had 
paid at various times sums aggregating $2,351.35 on the instrument, 
and his executors brought suit against the last indorser. 

If the executors had had the Negotiable Instruments Act to guide 
them the action would probably never have been brought, for section 
68 (118 of the New York Act) provides that indorsers, as respects 
one another, are liable prima facie in the order in which they in- 
dorse. However, the Court held, in conformity with the great weight 
of authority that the first indorser could not hold the last. 


Successive Indorsers. 
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Accord ana  ° 4ccord and satisfaction” is a legal term frequent- 
Satistaction. ly used, but conveying little meaning to the average 

business man, although it covers a class of transac- 
tions of daily occurrence. Its meaning is more easily illustrated 
than defined. 

It has reference to the settlement of a claim for less than the 
amount due. In some cases the settlement is legally binding, and 
in others it is not. Where the compromise is held by the law to be 
good, there is said to be an ‘‘ accord and satisfaction.’ 

If A owes B $100 ona note and they agree between themselves to 
settle for $50, B may afterwards compel the payment of the balance, 
although he agreed to accept $50 in full payment. The theory is 
that B has received no consideration for his agreement to throw off 
$50. 

But if A does some further act, as part of the compromise, no 
matter how slight that act is, the compromise will stand. Thus, if 
A pays $50 on the $100 note at a place other than that at which he is 
legally bound to pay, or pays it before it is due, at B’s instance, the 
transaction is closed and B has no claim for the balance. Here is 
an accord and satisfaction. 

In Alabama, California, Georgia, Maine, North Carolina, Tennes- 
see, Virginia and Connecticut, this ancient doctrine of the common 
law has been partially or entirely abrogated by statute. 

When the claim is unliquidated or in dispute another rule applies. 
In such cases the payment and acceptance of a less sum than claim- 
ed operates as an accordand satisfaction. It so operated in the case 
of Barham v. Bank of Delight (see page 520), to the vexation of the 
latter, which brought suit as assignee of an unliquidated claim for 
the balance due on shipments of lumber. The dispute arose over 
shortage claimed. The purchaser sent a check for $22.73, which was 
the balance due according to his figures. The lumber company, al- 
though it felt entitled to a balance of $240.73 decided to accept the 
check in part payment. 

This is just what it couldn't do. The amount due was in dispute. 
The check was sent in full settlement, and the company could not 
accept the check without the condition. It could not take the check 
and escape the accord and satisfaction. 

The only alternative was to refuse the check, and this it should 
have done. As the court pointed out: ‘‘ The moment the plaintiffs 
indorsed the check and collected it, knowing that it was offered only 
upon a condition, they thereby agreed to the conditicn, and were 
estopped from denying such agreement. It was then that the minds 
of the parties met and the contract of accord and satisfaction was 
complete in law.”’ 





OUR GREENBACK QUESTION, AND OUR FISCAL 
POLICY. 


BY NIAURICE Le. NIUNHLENIAN, 


Author of ** Banking Systems of the World,” ete. 


‘*oreenbacks,”’ has been discussed from time to time, but there 

seems a disinclination to taking action in that direction. Ex- 

periences of other people as well as our own, have demonstrated 
the danger involved in the use of such a currency; but so long as 
Congress is dominated by a fear that such action might seem to op- 
erate as a contraction of the currency, however illogical this may be, 
there is not much ground for hope that these notes will be retired. 

A suggestion has therefore appeared, and probably it will receive 
attention from commercial bodies in the near future, that at least 
there shall be removed that feature in the existing law which con- 
tinues the danger of the ‘‘endless chain” of redemption and re-issue, 
against which President Cleveland, and all othe: thoughtful men of 
that day, presented powerful arguments after the troubles of 1893. 

Most of the readers of the Bankinc Law Journat will recall the 


T subject of retiring the United States Notes, commoniy called 


trying times which the depletion of the gold reserve brought about 
in that period; the writer had the opportunity of studying the sub- 
ject at close range, in the New York Sub-Treasury, where substan- 
tially all the operations connected with the process were carried on 
under his personal supervision. 


It is true that in 1893 to 1896 the situation was materially aggra- 
vated by the existence of some $150,000,000 of Treasury notes of 1890, 
which were added to the $346,000,000 greenbacks, as a burden upon 
the $100,000,000 gold reserve; these Treasury notes are now almost 
entirely out of the way. It is alsotrue that at the time to which ref- 
erence is made the world’s gold supply was not increasing, whereas 
to-day there is an annual addition from the world’s mines of over 
$400,000,000, so that gold is more easily obtainable. Neverthe- 
less the danger remains, even though we have a much larger gold 
stock in the country and $150,000,000 in the reserve. 

The ‘‘endless chain” operation may be briefly stated thus: Con- 
ditions called for heavy exportation of gold; the banks could not 
supply the metal except by sacrificing their rather attenuated re- 
serves; hence exporters were given Government notes, with which 
they drew gold from the Treasury. The Government was unfortu- 
nately, at the same time, receiving far less income than was neces- 
sary to meet its outlays. Hence it was compelled to pay out the 
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notes received in redemption; for under the law these notes could 
not be cancelled, but had to be re-issued. But had the Treasury 
been possessed of a surplus, it might have held the notes and paid 
out gold; there was literally no money in the Treasury fcr quite a 
period other than these redeemed notes. Thus it happened that the 
very notes paid out one day, came back the next day to get gold; 
were again paid out, again came back; and soon. ‘The gold needed 
to redeem was obtained by sales of bonds 

When Congress in 1900 enacted the so-called ‘‘gold-standard law” 
(March 14), it refused to fully provide against the recurrence of 
such a condition, by directing the retention or cancellation of re- 
deemed notes. Obsessed by the fear referred to above, it dared not 
order the retirement of the greenbacks; it enacted a most ingenious 
provision, directing the Secretary of the Treasury to increase the 
gold reserve fund to $150,000,000, and to maintain it in the fellowing 
manner: 

Whenever notes are redeemed from the gold reserve fund, they 
are not to be cancelled, but held in the reserve fund, and to 
be used to exchange for gold that may be in the Treasury’s gen- 
eral cash; to exchange them for gold offered by banks or the 
people; or to buy gold in the market, as provided in an old law of the 
‘60s, now section 3700 of the Revised Statutes. 

If he is unable to obtain gold by these means, and the gold re- 
serve falls to $100,000,000, then he may sell gold bonds to replenish 
the reserve; but the gold so obtained must first gointo the Treasury's 
general cash,and then be exchanged for the notes (as above set forth). 
The notes so exchanged, thus placed in the Treasury cash are to be 
available for any purposes of the Government, ‘‘ercept that they shall 
not be used to meet deficiencies in the current revenues.” 

Theoretically it may be argued that this last-mentioned provis- 
ion will break the endless chain; practically it may be seriously ques- 
tioned whether it will. It all depends upon the Secretary of the 
Treasury in charge of affairs, who may construe the proviso to meet 
an unforeseen exigency, justas has been done on other occasions; for 
his first duty is to see that the Government does not default in its 
payments, and if he so regards his functions the proviso would not 
debar him. 

At the time this law was under discussion, a number of protests 
were filed against the mandatory provision for re-issue of the redeemed 
notes. The issue of bonds to provide for their redemption means 
that the people are substituting an interest-bearing debt for a non- 
interest-bearing form and that should cancel the latter. In fact we 
have already issued more than $346,000,000 in bonds to provide for 
the redemption of $346,000,000 greenbacks, and we still have both the 
bonds and the greenbacks to pay. For it is useless to attempt to 
disguise the fact that the greenbacks are an obligation of the Gov- 
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ernment; to keep them at parity for currency purposes it has cost the 
Government fully three times the amount of these notes, and the 
people have paid even more in losses due to the existence of this un- 
safe currency. 

It is now proposed to bring before the National Monetary Com- 
mission a concrete plan to remedy the evil; the manner in which it 
is to be applied is to order the cancellation of all greenbacks redeem- 
ed in gold for which it may be necessary to issue bonds. In other 
words, if we must borrow money with bonds to pay the greenbacks 
the latter form of debt should be retired. This is entirely logical 
and sound. Moreover, as is argued, the very fact that the greenbacks 
are presented for redemption in large sums, is in itself evidence that 
there is an excessive supply of currency and the cancellation would 
not operate as an undue contraction of the currency. 

To bring the question to the fore, it is contemplated asking com- 
mercial bodies throughout the country to pass resolutions on the sub- 
ject, substantially embodying the foregoing proposition; it is so con. 
servative that there can be little well-founded objection thereto, from 
business men or bankers. 

A more radical, yet entirely justifiable measure would be to order 
the cancellation of all redeemed greenbacks; but since this would 
have to be provided for out of the Treasury’s general cash, unless 
we borrowed on bonds, it would lead to an embarrassing situation, 
whenever the Treasury was experiencing a deficiency in revenues, 
as at present. In fact it was quite clear, as then asserted by many, 
that in 1893-6 the Treasury was actually making good its deficit from 
the proceeds of the sales of the bonds toobtain gold to continue the 
redemption of the greenbacks. But what else could have been done 
then? Congress did not provide ample revenue for the expenditures 
authorized; the Government simply had to live on borrowed money 
or suspend payments; hence the borrowed money was used; it was 
an irrational course, but obviously a choice of evils, rendered neces- 
sary by the neglect of Congress. 

These circumstances again disclose the absolutely defective meth- 
ods prevailing in our fiscal system. We are content to use subter- 
fuges rather than direct measures. A logical system makes provis- 
ion specifically for the current expenditures from revenues; if re- 
venues are short of the contemplated outlays, the latter should not 
be compulsorily determined upon, unless provision is made for 
borrowing specifically for such purposes. To borrow for one pur- 
pose and use the money borrowed for another is vicious. 

A slightly different phase of the conditions presents itself to-day; 
we are apparently short of funds in the Treasury, because we are, and 
have for some time past been, using current income to pay for the 
Panama Canal work, which by law and unquestionably pursuant to 
sound fiscal policy, should be provided for by bond-issues. Instead 
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of selling bonds authorized for the Panama purpose, we are worrying 
about the apparent deficit; and on the other hand allowing ourselves 
to be drained of gold because there is a surplus money supply. Had 
the Government manifested a vigorous policy, most of the gold 
which has gone out would now be here, in the Treasury. 

Finally, postponement of the borrowing has not avoided the need 
therefor; it must still be done, and the conditions are now far less 
favorable for that step since there are less funds available. The re- 
sult isthat the Treasury's situation is giving ground for comments of 
a rather pessimistic character, that obviously are not calculated to 
give encouragement to business interests. In the near future some 
action must be taken; the sooner the Treasury policy is concretely de- 
termined, the better for all interests; the uncertainty must be re- 
moved. 

There is no suggestion that there is any present danger from the 
greenbacks; the danger may indeed be quite remote; but until some 
measures, such as those suggested, are taken, there is a menacing 
element in our system that may prove injurious when least expected. 
The prudent man does not postpone repairing the leaks in the roof 
of his house because the weather is fair; for, when the storm is upon 
him he cananotdo so. So, too, a prudent nation should remove mena- 
cing elements during times of peace and prosperity,since the requisite 
remedies cannot be applied during periods of financial troubles. 

The calamities that took place in 1893 were substantially such as 
were foretold by many careful observers long before, when the 
greenback question was under discussion. The loss of confidence, 
the years of distress, which followed the troubles of 1893, appear to 
have taught us no lesson; for the legislation of 1900 was merely a 
makeshift, so far as the greenbacks are concerned, however strength- 
ening it may have been as a declaration to effect a restoration of con- 
fidence. The time has come for the consideration of more compre- 
hensive legislation; business men shouldinsist upon it. 


Ss 


HIGH COST OF LIVING. 


Costs of production and standards of living are much more closely connected 
than most people imagine. The latter, no matter what it may be, is always a com- 
ponent part of the former. That is the theory upon which advances in wages are 
pushed all over the country in transportation, in manufacturing, and in other lines 
of occupation. We are told now that foreign nations no longer fear the American 
invasion of their markets, because of our wasteful methods of production. But waste- 
ful methods have their roots in wasteful living. People who cannot live effectively 
without being wasteful cannot work effectively.— Wad/ Street Journal. 





OUR FOREIGN DEBT AND OUR TRADE BALANCE. 


NEVERAL papers have appeared recently dealing with the sub- 
ject of our annual disbursements to foreigners, the latest one 
being one read at the meeting of Texas bankers by Vice-Presi- 
dent Talbert of the National City Bank of New York. The sum 

of these outlays is variously estimated, but Mr. Talbert places it at 
the remarkable figure of $1,000,000,000, which is the highest that has 
as yet been given. 

The amount is so large that the estimate merits careful examina- 
tion. The elements which go to make up the total are: (1) Travelers 
expenses, (2) Freight moneys paid to foreign steamship companies, 
(3) Interest and dividends upon foreign holdings of our securities, 
(4) Remittances of foreigners domiciled here, (5) Remittances to 
Americans living abroad permanently, including our titled heiresses, 
and several minor factors. 

Mr. Talbert makes a somewhat different classification from that 
which is usually adopted, as above indicated. He estimates the 
sums spent by our people traveling abroad at $200,000,000, evidently 
not including passage-money; for in his second item he places the 
sums paid foreign steamship owners at $300 000,000 which is for both 
freight on the merchandise carried, and money collected from pas- 
sengers; he then groups together the interest and dividend payments, 
the several forms of other remittances, placing the total of these at 
$400,000,000. He adds another $100,000,000 without specifying the 
purpose ; concluding that the total probably exceeds one billion dollars. 

Before entering upon a discussion of the details, it is well to con- 
sider the known elements that reflect the condition of our interna- 
tional financial relations; these are obtained from the reports of our 
trade balances, and are in fact the only items which it is possible to 
state with any degree of accuracy; all the others are merely esti- 
mates, based in part upon known factors. 

Taking the returns of our commerce with foreign nations for a de- 
cade past, it will be found that our imports have grown enormously, 
thus cutting down the credit balances accruing from our large export 
trade. The figures used are for calendar years. 

For the five years 1900-1904 the exports of merchandise averaged 
1448 millions annually and the imports 942 millions, thus giving us a 
favorable balance of 506 millions on that account; to this is to be ad- 
ded the net exports of silver which averaged nearly 23 millions, mak- 
ing a total net credit of 529 millions; we imported less than 2% mil- 
lions net in gold during the period. 

In the second half-decade, 1905-1909, our exports averaged annu- 
ally nearly 1766 millions; but our imports grew so that the average 
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reached 1303 millions, leaving an annual average net balance on mer- 
chandise account of only 463 millions; adding an annual credit on ac- 
count of silver exports of 15 millions, gave us a total credit of 478 
millions. But we zmported about net 80 millions of gold during the 
period, chiefly due to the large purchases of the yellow metal during 
our panic troubles of 1907-8; so that our average credit was reduced 
to 462 millions. 

Stating the account for the whole decade, we have a credit bal- 
ance on merchandise account averaging a little more than 484 millions 
annually, on silver nearly 19 millions annually, or 503 millions in all: 
against this we must set off 8 millions annual average of gold import- 
ed; so that our net credit abroad was just about 495 millions annual 
average, or say 4950 millions for the entire period. 

It is clear that we could not have paid a bill of 1,000 millions a year 
with such a credit in our trade account. It may, however, be fairly 
assumed that the estimate is for the most recent year, and that the 
decade’s average would probably not exceed 750 millions annually,on 
the basis of that estimate. Upon this hypothesis we had 7500 millions 
to liquidate in the decade and only 4950 millions of known credits; it 
follows that we are supposed to have run into debt some 2550 mil- 
lions, or say 255 millions a year; that is to say we liquidated by means 
of securities, carrying over a part each year in temporary loans. 

It will be necessary to furnish considerable evidence to the point, 
before these conclusions, and hence the estimate upon which they are 
based, can be accepted. 

Turning now to the details of the estimate, there can be little 
doubt as to the great increase in the expenditures of our travelers 
abroad. This is readily shown by the fact that whereas in 1900 the 
number of our ‘‘globe-trotters” was less than 140,000, it had increased 
to nearly 240,000, last year. The total outlays of these no doubt ex- 
ceeded 200 millions, inclusive of passage-money. Upon the other hand 
there is a set-off of some dimensions arising from the expenses here 
of travelers from other countries, now also quite numerous; the num- 
ber of non-immigrant (cabin) passengers arriving at our ports has 
grown steadily during the decade, and may be placed at fuliy 142,000. 
Their outlays are not so large per capita as those of Americans going 
abroad, but nevertheless average several hundred dollars each; one 
estimate places it at $500. 

Freight money payments to foreigners has always been a sore 
point with us, because the bulk of our trade is carried in vessels 
owned abroad; yet by no means all of it; nor can the total so paid 
give so large a sum as must beallowed for in the estimate of 300 mil- 
lions for freight and passengers. Our commerce has aggregated 
3,000 million dollars in value annually for several years; the rate of 
freight cost should not be placed at more than 4 per cent. upon the 
value; this would give a figure of about 120 millions. Assuming that 
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all of this goes to foreigners, the passage-money paid would have to 
be estimated at 180 millions, to bring the total of 300 millions for 
both. It is very doubtful if this passenger item actually exceeds one- 
third of that sum, or say 60 millions. Even if the moneys paid to the 
steamship companies were placed at 200 millions, it is still to be re- 
duced by the amounts which these ships must spend here provision- 
ing, etc. 

The remittances made by foreigners domiciled here, and the 
sums taken out by immigrants returning home, as has been the cus- 
tom.with a large number, particularly Italians, are to be very ma- 
terially reduced by the money brought here byimmigrants. There 
is a nominal minimum of $25 per capita called for, and the immi- 
grants now again exceed a million in number; itisa well-known fact 
that many of them bring more than the prescribed minimum. 

No doubt our remittances to the titled heiresses, and to other 
Americans who have expatriated themselves,amount toa considerable 
sum; there isalsoan item to be allowed for undervaluation of imports; 
but the most interesting item is after all that of dividends paid upon 
our debt held abroad,—stocks and bonds. 

In the endeavor to reach an estimate of this sum, the annual ad- 
ditions to the principal sum must of course be comsidered. If we 
have run behind an average of 255 millions annually, our dividend 
and interest charges have necessarily increased. 

Careful estimates made at the close of the last century, following 
the years of our dismal period after the 1893 panic, placed the amount 
of securities held abroad at about 2,500 millions, without offsetting 
our own investments abroad, which were variously estimated, but 
generally admitted to have been about 750 millions. 

We all know that foreigners have made large investments in our 
securities since we placed ourselves on the gold basis in 1900; but 
the totals of these acquisitions can hardly be placed at the 255 millions 
above annual average mentioned; moreover we have also increased 
our holding in foreign businesses somewhat. 

If we were to assume that we have increased our foreign debt by 
2,500 millions, the present sum total would be 5,000 millions, which, 
at 5 per cent., would require an annual payment of 250 millions in 
interest. Even this amount would not warrant the estimate of 400 
millions for the items comprised in the third group of Mr. Talbert’s 
estimate. Butit is very doubtful if we have 250 millions of annual 
debit balance on account of interest and dividends; for the rate will 
hardly average 5 per cent., and we get some return from our own 
investments abroad; finally, the principal sum is not so large as in- 
dicated. 

While therefore we have a larger dividend and interest bill to pay 
every year than was the case ten years ago, an estimate of 250 mil- 
lions appears very excessive. It is perhaps ultra-conservative to 
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place our present net annual current debit on all accounts at 600 mil- 
lions; yet the known facts indicate that the average for the past five 
years has not been higher,and that 750 millions would probably cover 
the sum nowentering as the unknown debit. 

Upon this hypothesis we have run behind in our current account 
with foreign people probably 1500 millions during the decade; for in 
the first half of the period we overdrew our credits far less than in 
the latter half; indeed it is to be attributed very largely to the great 
addition to our imports in the five years 1905-9, that we have sucha 
balance to pay. As will be observed the annual average increase of 
imports of merchandise was 361 millions, or 1805 millions for the 
half-decade. 

The subject is of sufficient importance to merit careful study, in 
order to reach a more definite basis for estimating; for this debt 
abroad plays a very important part in the international exchange 
market and exaggerations are certain to exert a depressing influence 
upon general conditions. Upon the other hand we must not permit 
ourselves to imagine that we have ceased to be a borrowing nation; 
we are still obliged to go abroad at times to tap the enormous wealth 
accumulations of the older countries, to help us out to fill the needs 
of the rapid development of our own. 

In the general aspect the growth of our credit which enables us 
to obtain the means in this manner is assuredly gratifying; but an 
excessive line of foreign obligations may readily prove a very dan- 
gerous element to us when we come to ‘‘lean years,” especially so 
long as our currency system remains unimproved. That wasone of 
our chief sources of trouble in 1893 to 1900 when we were compeiled 
to take up hundreds of millions of our obligations, put upon our mar- 
kets by foreigners who had lost confidence in them. True we bought 
them back cheaply and are now somewhat the richer for that. 


CHINA’S NATIONAL COINAGE. 


An edict has been promulgated establishing a national decimal coinage through- 
out China and ordering the cessation of all coinage by provincial mints. The new 
currency is to be on the basis of seven mace two candereens to the dollar, and is to 
consist of coins of the following denominations:—Dollar, fifty cents, twenty-five 
cents and ten cents, minted in silver; five cents, minted in nickel, and coppers cash, 
minted in copper. It may be years before this edict becomes operative, but the ac- 
tion of the central authorities in formally decreeing a uniform currency system is a 
long stride forward. The change will be welcomed by all banking and business in- 
terests which have had to cope with China’s many standards and fluctuating values. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS. 
(These articles were commenced in the July 1909 issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


ll. FORM AND INTERPRETATION (Continued). 
BLANKS CARELESSLY LEFT. 
NECESSITY OF DELIVERY. 

Incomplete Instruments. 
Complete Instruments. 


> ——— 


BLANKS CARELESSLY LEFT. 


HERE are many cases in which a blank space is unintentionally 
left in a negotiable instrument, as where the space intended 
for the amount is not entirely filled up, thus leaving room for 


additional figures to be written in. In general the power to 
fill blanks extends only to cases where a blank has been left in the 
instrument, and does not include any authority to make additions. 
Thus a place of payment cannot be inserted where no blank is left 
forit. Nor can a stipulation for interest be added to an instrument, 
where there is no proper blank forit. There is no implied authority 
to change the instrument in any respect in which it is complete and 
perfect when it is signed and issued. If the instrument lacks noth- 
ing to make it a complete and perfect contract the mere fact that 
blanks are left in which other stipulations may be written confers no 
implied authority upon the person, to whom it is intrusted, to fill 
such blanks. Thus, in Holmes v. Trumper, 22 Mich. 427, it appeared 
that the last words in a printed note form were ‘‘with interest at.” 
No rate of interest was designated and the payee took it upon him- 
self to add the words and figures ‘‘10 per cent.’’ It was held that 
the note was void even in the hands of a bona fide purchaser. The 
case was distinguished from Fisher v. Dennis, 6 Cal. 577, where the 
blank for the rate of interest was placed in the body of the note. 
‘Such a blank,” said the court, ‘‘in the body of the note would 


For convenience, the New York statute is used as the basis for these articles. 
The section numbers referred to, therefore, are the numbers that appear in that 
statute. Al! questions relative to or suggested by it will be answered by our Legal 
Department. 
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clearly indicate to anyone that it was intended to be filled. * * But 
in the case before us the insertion of the words ‘10 per cent,’ at the 
end of the note after thesingle word ‘at,’ can hardly be called filling 
a blank at all.” 

In some jurisdictions it has been held that the maker of a promis- 
sory note apparently complete when signed, is liable for any amount 
to which the instrument may subsegently be raised, when such in- 
strument comes to the hands of a bona fide purchaser for value, on 
the ground that he was negligent in leaving a space before or after 
the written figures which made possible the increase of amount. This 
doctrine finds support in the decisions of Pennsylvania, Illinois and 
Missouri,so faras the maker of commercial paper is concernedand has 
been applied in Kentucky and Louisiana in respect to liability of a 
party who has indorsed or become surety upon a note in which there 
were spaces (not obvious blanks) that permitted fraudulent insertions 
increasing the amount. Yocum v. Smith, 63 II]. 321 is one of the above 
referred to authorities. At the time of the signing of a note for 
$300 a blank space was left between the words ‘thundred” and ‘‘dol- 
lars,’ which was filled in by adding the words ‘‘and twenty.”’ The 
note subsequently came to the hands of a dova fide purchaser without 
notice, who was permitted to recover the face of the note as raised. 
Inthe opinion it was said: ‘*The maker acted with unpardonable 
negligence in signing the same and leaving a blank which could so 
easily be filled, and thus the amount of the note be increased. * * 
If the note has been altered, the maker has acted with too gross care- 
lessness to be entitled to protection. The purchaser is entirely in- 
nocent, and not even a suspicion of his good faith is created—nothing 
to show that he had any notice of anything wrong. The maker 
placed it in the power of another todo an injury, and if any loss re- 
sult, he must suffer who is the cause of it.” 

But, it has become an established rule in the United States that, 
if the instrument was complete without blanks at the time of its de- 
livery, the fraudulent increase of the amount by taking advantage of 
a space unintentionally left will constitute a material alteration and 
operate to discharge the maker. The rule thus stated is sustained 
by the decisions of the courts of last resort of Massachusetts, Michi- 
gan, New Hampshire, Iowa, Maryland, Mississippi, Arkansas and 
South Dakota. The question was recently settled in New York by 
the Court of Appeals of that state in the case of National Exchange 
Bank v. Lester, 194 N. Y. 461. This case is printed at page 269 of 
the Bankinc Law Journat for April, 1909. It was there held that 
the indorser of a promissory note, complete in itself, but containing 
spaces making it easy to raise the amount of the note, is not liable, 
where the note is subsequently raised, forthe raised amount, even 
where the note was in the hands of a bona fide purchaser for value. 
Under section 205 of the Negotiable Instruments Law he was held 
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liable for the amount for which the note was originally drawn. To 
hold otherwise, it was said, would be to hold that there is a presump- 
tion in the law that those, into whose hands the note passes, would 
be likely to commit the crime of forgery, and that the indorser is 
under a duty to effectually guard against such crime. 

NECESSITY OF DELIVERY. 

Delivery With Regard to Incomplete Instruments.—A bill or note 
has no legal inception until it is delivered. No contract is formed 
by the mere writing and signing of a negotiable instrument. While 
itis still in the hands of the signer no person has aright of action on 
it any more thanif it were blank paper. For until it is delivered it 
may be revoked or canceled, and it cannot be an evidence of indebt- 
edness until it is beyond such possibility. The decisive step for this 
is delivery. Section 35 of the Negotiable Instruments Law puts it 
in these words: ‘* Every contract on a negotiable instrument is in- 
complete and revocable until the delivery of the instrument for the 
purpose of giving effect thereto.” 

In the cases which have just been considered in the discussion of 
the rights of a person to fill in the blank spaces in a negotiable in- 
strument which comes to his hands, the element of delivery was pres- 
ent in each instance. As has been stated, where a negotiable instru- 
ment is issued in an incomplete form the taker has implied authori- 
ty tocomplete it, and if he does complete it and negotiates it toa 
holder in due course, such holder may recover on the instrument ac- 
cording toits terms even in acase where the party filling in the blanks 
wrote in a greater amount than he was authorized to or exceeded his 
authority in some other regard. Now, suppose that the instrument 
was never delivered. Take, for instance, a case where one places 
his signature on a promissory note, blank as to amount or as to some 
other material term, and the note is lost or stolen, filled in by the finder 
or thief, and negotiated before maturity for value to one who has no 
notice of any infirmity in the instrument. What are his rights as 
against the maker? They are defined in the Negotiable Instruments 
Law in these terms: 

‘Where an incomplete instrument has not been delivered it will 
not, if completed and negotiated, without authority, be a valid con- 
tract in the hands of any holder, as against any person whose signa- 
ture was placed thereon before delivery.”’ (Section 34 of the New 
York statute.) And this is expressive of the law as it existed prior 
to the act. Thus in Baxendale v. Bennett, L. R. 3 Q. B. Div. 525, 
where a blank acceptance which had been given to one person and 
returned by him was afterwards stolen from the acceptor, and another 
person filled in his own name and negotiated the bill, it was held 
that there could be no recovery on such acceptance even by a bona 
fide holder for value. It may be mentioned here that negligence on 
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the part of the person sought to be held liable will not be sufficient 
to entitle the holder to recover on the instrument. In the case cited, 
Barnwell, L. J., said: ‘*The defendent here has not voluntarily put 
into any one’s hands the means, or part of the means, for committing 
acrime. But it is said that he had done so through negligence. | 
confess I think he has been negligent—that is to say, I think if he 
had had this paper from a third person as a bailee bound to keep it 
with ordinary care, he would not have done so. But then this negli- 
gence is not the proximate or effective cause of the fraud. A crime 
was necessary for its completion.” 

Delivery of Complete Instruments.—Section 35 goes on to state: 
‘*As between immediate parties, and asregards a remote party other 
than a holder in due course, the delivery, in order to be effectual, 
must be made either by or under the authority of the party making, 
drawing, accepting or indorsing, as the case may be; and in such 
case the delivery may be shown to have been conditional, or fora 
special purpose only, and not for the purpose of transferring the 
property in the instrument.” This applies, as its language clearly 
indicates, to cases where the rights of an original party, or one who 
takes with notice, or for some other reason is not a holder in due 
course, are involved. 

It has always been familiar law, notwithstanding some conflict in 
the authorities, that a person may manually deliver an instrument, 
though it be in the form of commercial paper, to another, on its face 
containing a binding obligation, with acontemporaneous verbal agree- 
ment that it shall not take effect until the happening of some speci- 
fied event, and that the paper as between the parties will have no 
validity as a binding contract until that condition shall have been sat- 
isfied. The proof of such a condition does not violate the rule that 
a written contract cannot be varied by verbal testimony, for such evi- 
dence goes only to show that the instrument never had vitality asa 
contract. 

The point came up in Hodge v. Smith, Wis., 110 N. W. Rep. 192, 
where the defendant, being sued as the maker of promissory note, 
claimed that he signed the note on the condition that certa:n other 
signatures be obtained, and that these signatures were not secured. 
Under the statute this defense would be good as between the imme- 
diate parties or as against a remote party other than a holder in due 
course. The plaintiff was a remote party and, not being able to 
show himself to be a holder in due course, the defense was held good 
as to him. 

The same defense of conditional delivery was used in Burns & 
Smith Lumber Co. v. Doyle, Conn., 43 Atl. Rep. 483. The drawer 
of the bill of exchange, upon which suit was brought, was building a 
cottage for the drawee. The drawee explained to the payee that 
nothing was due the drawer at that time, and the payee requested 
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that the bill be accepted upon the condition that it should not be- 
come obligatory until the cottage was completed and the money due. 
This was done. The case came up before the time of the Negotiable 
Instruments Law, but it was held that the acceptor was not liable 
under the rule, that while parol evidence may not be used to vary 
the terms of a written agreement, it may be verbally shown that the 
written agreement never took legal effect. 
' There isa presumption of delivery in favor of a holder, whose sig- 
nature does not appear upon the instrument, which is expressed in 
these words: ‘* Where the instrument is no longer in the possession 
of one whose signature appears thereon, a valid and intentional deliv- 
ery by him is presumed until the contrary is proved.” (Section 35 
of the New York statute.) The presumption is, of course, rebut- 
table. It may be shown, for instance, that the holder had notice 
that the instrument was never delivered or was delivered without 
proper authority. 

A comparatively recent New York decision will illustrate the 
working of the presumption. An action was brought against an ad- 
ministrator on a check which read as follows: 


NO. 2/44. ALBANY, N. Y., September 5, 1901. 
Pay to the order of...... Harris Moak............ 


Ten thousand 
TO THE CHASE NATIONAL BANK OF NEW YORK. 
$10,000. E. G. Benedict. 


The action was brought by the payee, a physician in the employ 
ofthe maker. It appeared that the maker died about two and a half 
months after the date of the check. The plaintiff did not claim the 
check as a gift but as a valid business transaction. The exact nature 
of the business transaction did not appear for the reason that the 
plaintiff was precluded from testifying in that regard by section 829 
of the New York Code of Civil Procedure, which declares that an 
interested party may not testify in an action against an executor or 
administrator concerning a personal transaction between the witness 
and the deceased. The administrator claimed among other things 
that the check was never delivered. If thisclaim had been substan- 
tiated it would have been a good defense. The administrator showed 
that the body of the check was in the handwriting of the plaintiff. 
He also showed that the deceased was at all times accustomed to 
have about him checks signed in blank, and from that it was argued 
that the plaintiff might have surreptitiously obtained a check signed 
in blank and filled it in. But this was held not to establish that 
there had been no delivery and the statute above quoted says that in 
such a case a valid delivery shall be presumed ‘* wntz/ the contrary ts 
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proved.” The case is that of Moak v. Stevens, 45 Misc. Rep. (N. Y.) 
147. 

Holders in due course stand upon a better footing with reference 
to the matterof delivery. As to one of this class the act declares that 
‘ta valid delivery thereof by all parties prior to him is conclusively 
presumed.”’ (Section 35 of the New York statute.) 

This provision changed the law in some states. In certain in- 
stances it has been held that an instrument in the form of a negoti- 
able promissory note, which has never been delivered by the maker, 
has no legal existence as negotiable paper, and the party sought to 
be charged may always, unless estopped by his own negligence, de- 
fend successfully against it, without regard to the time or circum- 
stances under which it wasacquired bythe holder. The change is 
in the direction of facilitating the circulation of commercial paper. 

This provision was applied in Greeser v. Sugarman, 37 Misc. Rep. 
(N. Y.) 799, where the action was brought on a promissory note made 
by the defendant, payable to his order, and indorsed by him. The de- 
fendant admitted the making and indorsement of the note, but 
claimed that it was lost or stolen from his desk before delivery. The 
plaintiff showed that he received the note before maturity in pay- 
ment for merchandise sold and delivered. Being a holder in due 
course, a valid delivery by all parties prior to him was *‘ conclusively 
presumed.” 

In another case the defendant's clerk delivered a check made by 
defendant to the payee without authority. The check was afterwards 
negotiated to the plaintiff for value. It was held that the plaintiff 
could recover onthe check. Being a holder in due course a valid de- 
livery of the check to the payee was conclusively presumed. Buzzell 
v. Tobin, Mass., 86 N. E. Rep. 923. 

The action in Massachusetts v. Snow, Mass., 72 N. E. Rep. 959, 
was based on three promissory notes indorsed by the defendant in 
blank which had been discounted by the plaintiff bank. The defend- 
ant introduced evidence tending to show that the notes were given to 
him by the maker in payment of anindebtedness; that, after he had 
indorsed them in blank and placed them in his desk, he was called 
out of his office, leaving the maker there; and that the maker then 
wrongfully took them and three days later had them discounted by 
the plaintiff. The bank was a holder in due course. The notes 
were apparently indorsed by the defendant for the accommodation 
of the maker. Being a holder in due course, a valid delivery was 
conclusively presumed. This conclusive presumption exists as well 
where the paper is taken from a thief as from any other person. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANK NOT RESPONSIBLE FOR DEPOSITOR’S MISAP- 
PROPRIATION. 


Havana Central Railroad Company v. Knickerbocker Trust Company. New York Court of Appeals, May 
17, 1910. 


The treasurer of a railroad company, authorized to sign checks, deposited in his 
own bank account, three checks on the railroad company’s account, drawn to his own 
order, and later checked out the proceeds. The railroad company sued the treasurer's 
bank. It was held that the drawee bank was the agent of the railroad company to 
determine whether the checks were properly payable or not, and, having decided that 
they were, the railroad company could not recover the money paid on the checks 
from the treasurer’s bank, which received it in good faith and subsequently paid it 
out on checks drawn by the treasurer. 

Wittarp Barrcett, J.: This appeal involves the sufficiency of a 
complaint which contains the following allegations: 

The plaintiff is a New Jersey corporation organized to operate a 
railroad in the island of Cuba. The defendant is a New York corpo- 
ration authorized to do the business of a trust company, including the 
receipt of deposits and the withdrawal of the same on checks, drafts 
or orders, with its principal place of business in the city of New York. 
On February 23, 1906, the plaintiff by C. W. Van Voorhis, its treas- 
urer, opened a deposit account with the Central Trust Company of 
New York in its name, under an arrangement by which checks drawn 
upon said account were to bear the following signature: ‘* Havana 
Central Railroad Company, C. W. Van Voorhis, Treasurer.” Between 
April 21st and June 15th, 1906, without the knowledge of any other 





502 THE BANKING LAW JOURNAL. 


officer or employee of the plaintiff, C. W. Van Voorhis drew and sign- 
ed three checks upon this account with the Central Trust Company, 
the first dated April 21, 1906, for $22,461.81, payable to the order of 
W. M. Greenwood or C. W. Van Voorhis, the second dated May 23, 
1906, for $21,944.45, payable in the alternative to the same persons, 
and the third, dated June 14, 1906, for $15,000, payable like the two 
others. Each of these checks was signed ‘* Havana Central Railroad 
Company, C. W. Van Voorhis, Treasurer”; each was indorsed by C. 
W. Van Voorhis, and each was deposited by him in a bank account 
in his own individual name which he kept with the defendant. The 
first and third checks were accepted by the Central Trust Company 
before payment and the amount of each check was paid by the Cen- 
tral Trust Company to the defendant and credited by the defendant 
to C. W. Van Voorhis in his individual bank account already men- 
tioned. The Central Trust Company charged such payments to 
the plaintiff corporation. After the deposit with the defendant of 
the amounts represented by these checks in the individual account of 
C. W. Van Voorhis he was permitted to draw upon said account and 
did draw upon it until July 7, 1906, when the account was closed. 

The complaint further alleges that C. W. Van Voorhis deposited 
the checks and used the proceeds thereof for his own purposes with- 
out any right or authority so to do, and that he had no right or au- 
thority to draw upon the account of the plaintiff or to use its funds 
except for the purposes of the plaintiff's business, and that the plaintiff 
was not at any of the times heretofore mentioned indebted to C. W. 
Van Voorhis in any sum whatsoever; and that notice or inquiry by 
the defendant to and of the plaintiff would have revealed these tacts 
and would have shown that by drawing the checks in the form already 
described and depositing them in his individual account with the de- 
fendant, the said C. W. Van Voorhis was wrongfully misappropria- 
ting and converting the same to his own use, but the defendant did 
not make any inquiry of the plaintiff or any one else concerning the 
checks or give any notice to the plaintiff in regard to their deposit 
with the defendant. It is alleged that on account of these matters 
the defendant has had and received $59,406.26 of the moneys of the 
plaintiff and thereby became indebted to the plaintiff in said sum,no 
part of which has been paid except that $3,597.91 has been received 
by the plaintiff from the said C. W. Van Voorhis in reduction of the 
amount represented by the third check. 

It will be observed that the complaint contains no averment of 
any conversion by the defendant. The only conversion alleged isa 
misappropriation by C. W. Van Voorhis, the plaintiff's treasurer. 
The action is for money had and received, the manifest theory of the 
pleader being that the def2ndant by receiving the check for deposit 
in the individual personai account of the plaintiff's treasurer under 
the circumstances disclosed by the complaint has become legally obli- 





LEGAL DECISIONS. 503 


gated to repay the money represented by those checks to the plain- 
tiff corporation. This theory is based on the proposition that the 
checks when presented to the defendant for deposit bore upon their 
face what the learned counsel for the respondent calls ‘‘a shadow,”’ 
which ought to have prevented the defendant from taking them or 
collecting the proceeds without inquiry from some responsible officer 
of the plaintiff corporation other than its treasurer as to his author- 
ity to draw checks against the funds of the corporation payable to his 
own individual order. 

The complaint does not allege that C. W. Van Voorhis, the plain- 
tiff’s treasurer, was not authorized to draw checksinthis form. It 
merely avers that he had ‘‘no right or authority to draw upon said 
account of the plaintiff or to use its funds except for the purposes of 
the plaintiff's business."" This averment does not negative the idea 
that the purposes of the plaintiff's business may have required its treas- 
urer on occasion to draw checks upon the corporation account payable 
to himself individually; the allegation simply amounts to an aver- 
ment that he was not authorized to draw these particular checks to 
his own order, and that the defendant could have ascertained that 
fact upon due inquiry. The case really turns upon a determination 
as to what were the rights of the defendant and its duties toward the 
plaintiff upon the presentation of the checks for deposit in the indi- 
vidual account of the treasurer. 

The defendant could properly regard the checks as the property 
of C. W.Van Voorhis. The possession of a bank check payable to the 
order of the holder is presumptive evidence of ownership. (2 Daniel 
on Negotiable Instruments (4th Ed.) § 1652. In behalf of the re- 
spondent it is argued that the fact that the checks were drawn by the 
treasurer in behalf of the corporation payable to himself individually 
cast suspicion upon them, and imposed upon the banking institution 
to which they were offered for deposit a duty to make some inquiry 
as to their validity before it dealt with them as the property of the 
payee. If it be conceded that the offer of such a check for deposit to 
the individual account of an officer calls for some inquiry on the part 
of the bank to which it is offered as to the extent of his authority in 
the premises, Iam of opinion that the Knickerbocker Trust Company 
in the present case did all that the lawdemands. When it caused the 
three checks to be presented to the Central Trust Company for pay- 
ment it thereby virtually made a twofold inquiry of that institution: 
(1) Whether the checks bore the genuine signature of an officer au- 
thorized to sign checks in behalf of the Havana Central Railroad 
Company; and (2) whether C. W. Van Voorhis, the treasurer of the 
Havana Central Railroad Company, had authority to draw checks 
upon the account of the corporation payable to his individual account. 
The drawee of a bill of exchange is bound to know the signature of 
the drawer and his capacity to draw the bill. (1) Daniel on Negoti- 
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able Instruments (4th Ed.) §$§ 534,535.) The acceptance of the bill 
is an acknowledgment of the genuineness of the signature and the 
authority of the drawer. So the payment of these checks by the 
Central Trust Company upon their presentation at the instance of 
the Knickerbocker Trust Company was an acknowledgment by the 
deposit bank of the Havana Central Railroad Company that C. W. 
Van Voorhis, its treasurer, possessed authority from the railroad 
corporation to draw precisely such checks in precisely the form in 
which they were drawn. The Havana Central Railroad Company 
by opening its deposit account with the Central Trust Company con- 
stituted the latter corporation its agent as to all third parties who 
might receive checks drawn upon that account to determine and de 
clare whether such checks were genuine and were drawn within the 
scope of the treasurer's agency as established by the contract between 
the Central Trust Company and the railroad corporation. When the 
Central Trust Company by paying these checks declared to the Knick- 
erbocker Trust Company that they were genuine obligations of the 
railroad corporation which the treasurer had authority to draw, the 
Knickerbocker Trust Company was not obligated by law to make any 
further inquiry but was authorized to deal with the proceeds of the 
checks as the individual property of the payee and after it has turned 
over such proceeds to him it cannot be compelled to restore them to 
the Havana Central Railroad Company merely because the Central 
Trust Company ought to have withheld payment of the checks. 

The distinguishing feature between this case and the cases relied 
upon to support the judgment which has been rendered herein is 
that in the cases cited the form of the transaction was notice to the 
party receiving the check or other instrument that it was sought to 
be used to pay an individual debt out of trust funds. Here the checks 
were not designed to discharge any obligation owing to the defend- 
ant. The defendant merely collected the amounts thereof and 
placed the same to the credit of the payee. It is conceded that they 
were properly signed as checks upon the plaintiff's bank account with 
the Central Trust Company—that is to say,they were signed, ‘‘Havana 
Central Railroad Company, C. W. Van Voorhis, Treasurer.’’ As has 
already been pointed out, the complaint does not allege that Mr. 
Van Voorhis had no authority to draw checks upon this account to 
his own order. The allegation is merely that he had no right or au- 
thority to draw upon the account of the plaintiff or to use its funds 
except for the purposes of the plaintiff's business, and, in substance, that 
these checks were not drawn for such purposes, as the defendant 
might have ascertained upon proper inquiry. But what inquiry and 
of whom? The obvious course, as it seems to me, was to present the 
checks for payment to thé institution upon which they were drawn. If 
it paid them, such payment constituted the most emphatic assertion 
upon the part of the plaintiff’s own deposit bank that under the ar- 
rangement existing between it and the plaintiff the plaintiff’s treas- 
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urer was authorized to draw just such checks payable! to his own 
order. The defendant having relied upon that assertion/and} sutse- 
quently paid away the money thus collected, the’plaintiff corporation 
is es opped from denying that its treasurer in fact possessed authority 
to draw the checks. 

But it is said that inquiry of the plaintiff's deposit bank was not 
enough, because it was not the plaintiff’s agent to make representa- 
tions to third parties as to the validity of checks drawn upon the 
plaintiif s account. I think otherwise. It seems to me that when a 
corporation opens an account with a banking institution it confers 
upon that institution the power to determine whether any check 
drawn upon the account conforms to the contract between the de- 
positor and the depositary. When it makes a mistake in the deter- 
mination of such a question the depositary may be liable to the de- 
positor; but the depositor cannot recover back the money paid on 
such checks to a third person who has received it in good faith rely- 
ing on the representation of the deposit bank that the check was all 
right and has subsequently parted with the money. 

I am unable to find any proposition actually decided in any of the 
authoritative cases cited in behalf of the respondent which is at 
variance with the view I entertain as to the rights and obligations of 
the defendant in the case at bar. The view, stated in the fewest 
possible words, is that the Central Trust Company was the agent of 
Havana Central Railroad Company to determine whether the checks 
in controversy were properly payable or not; and when it decided 
that they were, and paid them to the Knickerbocker Trust Company, 
which received the proceeds in good faith, no right remains in the 
railroad corporation to recover such proceeds afterthe Knickerbocker 
Trust Company has paid them away. 

For these reasons I advise areversal of this order, and that the 
question certified be answered in the negative. 

Cutten, Ch. J., Gray, Hatcut, Vann and Cuase, JJ., concur. 

Order reversed, and judgment ordered for the defendant on de- 
murrer, with costs in all courts, with leave to plaintiff to serve 
amended complaint within twenty days on payment of costs. 


, inane 
FORGED INDORSEMENT. 
Rolling v. El Paso & 8S. W. Ry. Co., Court of Civil Appeals of Texas, April 6, 1910. 127 S. W. Rep. 302. 


The purchaser of a draft, which bears a forged indorsement, cannot recover 
thereon against the drawer. 


Action by William Rolling against the E] Paso & Southwestern 
Railway Company. From a judgment of the county court for de- 
fendant, plaintiff appeals. Affirmed. 


Fiy, J. Appellant sued appellee in a justice’s court ona draft for 
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$128.70, drawn by appellee in favor of B. Smith, which appellee re- 
fused to pay. Appellant recovered judgment in the justice's court, 
but on appeal to the county court judgment was rendered in favor 
of appellee. 

Appellee owed one of its employees, B. Smith, $128.70 for wages, 
and a person presented himself claiming to be B. Smith, and the 
paymaster of appellee delivered to him a draft drawn in favor of B. 
Smith on the general cashier of appellee for $128.70. The man who 
received the draft was not B. Smith. The man personating Smith 
sold the draft to appellant, and indorsed the name B. Smith on it. 
The true Smith presented himself and was given a duplicate check, 
which was paid off by appellee, and the latter refused to pay the 
check on which the name of B. Smith had been forged. Unless the 
name of B. Smith was signed by him or by his authorized agent, the 
indorsement was worthless, and the draft did not pass by the forgery 
to appellant. The draft was payable to the order of B. Smith, and 
no one could obtain any rights in the instrument without obtaining 
the indorsement of B. Smith. It is well-settled law that a forged 
indorsement does not pass title to commercial paper negotiable only 
by indorsement. Beattie v. National Bank, 174 lll. 571, 51 N. E. 
602, 43 L. R. A. 654, 66 Am. St. Rep. 318; Graves v. Bank, 17 N. Y. 
205; Thomson v. Bank, 82 N. Y. 1; Rowe v. Putnam, 131 Mass. 281. 

No negligence was shown upon the part of appellee in delivering 
the draft to the wrong person, but due diligence seemed to have been 
exercised in ascertaining the identity of the person to whom the 
check was delivered. 

The judgment is affirmed. 


+, +, 4, - 


MAKER NOT LIABLE ON NOTE OBTAINED BY FRAUD 
AND WITHOUT CONSIDERATION. 


Ribner v. Kleinberg, New York Supreme Court, Appellate Term, April 8, 1910. 122 N. Y. Supp. 239. 


Where a maker was sued on a demand note, and proved without dispute that 
he was induced to sign the note because it was represented to him that it was a re- 
ceipt, and also proved that the note was without consideration, his non liability was 
established. 


Seapury, J. Action upon a demand note against the maker. The 
defendant proved that he was induced to sign the note because it 
was represented to him that it was a receipt. This evidence was 
not denied. The defendant also proved that the note was without 
consideration. It follows that the verdict of the jury in favor of the 
plaintiff cannot be sustained. 

Judgment reversed, and a new trial ordered, with costs to apel- 
lant to abide the event. All concur. 





LEGAL DECISIONS. 


HOLDER FOR VALUE. 


Campbell v. Fourth National Bank of Cincinnati, Court of Appeals of Kentucky, March 9, 1910. 126 S. W. 
Rep. 114. 


Where a bank discounts notes and credits them on a note of the indorser, which 
it holds, it isa holder for value of the discounted notes and the maker cannot defend 
on the ground that they were obtained by fraud. 


Action by the Fourth National Bank of Cincinnati, Ohio, against 
A. W. Campbell. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Hopson, J. A. W. Campbell executed to the Boice & Grogan 
Lumber Company three notes aggregating $2,601.90. The payees 
of the notes indorsed them in blank tothe Fourth National Bank of 
Cincinnati, Ohio, and, the notes not being paid at maturity, the bank 
brought this suit against Campbell on them. He defended on the 
ground that the notes were obtained from him by fraud. At the con- 
clusion of the evidence on the trial of the case, the court instructed 
the jury peremptorily to find for the plaintiff, and, a judgment having 
been entered against Campbell, he appeals. 

The evidence introduced on the trial to show that the notes were 
obtained from Campbell by fraud was sufficient to take the case to 
the jury, unless the bank was a bona fide purchaser for value and 
without notice of the fraud. There was no evidence tending to show 
notice to the bank of the fraud, and so the question was narrowed to 
this: Was the bank a holder for value? The only evidence on the 
subject was given by H. P. Cook, the vice-president of the bank, who 
testified on the trial, in substance, to these facts: The bank had 
dealings with the Cypress Lumber Company, and had discounted for 
it a note made by Woodward and Grogan for $2,822.34, on April 10, 
1907. The note was due August 3, 1907. 

Woodward came to the bank asking more time on the debt, which 
the bank agreed to give if he had some good paper. He then pro- 
duced the three Campbell notes. The bank discounted the notes 
$54.42, leaving the net value of the notes on that date $2,547.48, which 
was credited on the note of Woodward and Grogan, leaving due on 
that note $274.88. The bank paid no money to the Boice & Grogan 
Lumber Company. It simply gave them a credit on the note it held 
for $2,822.34, and a few days afterwards Woodward came in and paid 
the bank the balance, $274.88. The bank still continued to hold-that 
note, as Cook testified on the trial, under the following circumstances: 
‘*After Mr. Woodward had paid this $274.88, which was the balance 
due on the note, and it became his property, we three men, Mr. Wood- 
ward, Mr. Wilson, and myself, were standing there together. Mr. 
Wilson asked him if he had no objection to our keeping this note, 
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and he said, ‘No.’ And under those circumstances we retained and 
still retain that note in our possession, after the transaction was com- 
pleted on the part of Mr. Woodward.” Cook had, however, before 
the trial given a deposition in which he made this statement as to 
the transaction: ‘‘ And in order to retire this original note these 
three notes of Mr. Campbell furnished the amount as stated, $2,547.- 
48. That, however, was not an absolute payment. It was based 
on the ability and the payment of these notes by Mr. Campbell 
and nothingelse. If it had been cash, then there would have been 
no such conditions arising here, and this note would have been in the 
hands of Mr. Woodward, but until Mr. Campbell meets his obligation 
that note is in our hands, and from the book entries this appears. It 
is an entirely different transaction than if it had been a cash payment. 
In other words, the Campbell note was looked upon by us as much 
better than the Boice and Grogan note. We took Mr. Campbell's 
paper believing it to be good, and, when he met that obligation, this 
indorsement went into force, and not at any other time. It was not 
an absolute surrender of anything.”” In Cook’s statement on the trial 
he says, in effect, that, after Woodward paid the $274.88 on the old 
note, it became his property and was simply retained by the bank 
forhim. In his testimony given in his deposition before the trial, 
he states, in substance, that the Campbell notes were simply taken 
as collateral security for the payment of the old note for $2,822.34, 
which they held. The jury might have credited his statement in the 
deposition and disregarded his testimony on the trial, and so the 
question arises: Was the bank a bona fide holder in either view of 
the case as stated by him ? 

Section 52 of the Negotiable Instruments Act provides: ‘‘ A holder 
in due course is a holder who has taken the instrument under the 
following conditions: (1) That the instrument is complete and reg- 
ular upon its face. (2) That he became the holder of it before it was 
overdue, and, without notice that it had been previously dishonored, 
if such was the fact. (3) That he took it in good faithand for value. 
(4) That at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person negoti- 
ating it.” Ky. St. § 3720b (Russell’s St. § 1921). 

Defining when paper is taken for value in sections 25, 26, and 27 
(Russell’s St. $§ 1885-1887), it provides: ‘‘ Value is any considera- 
tion sufficient to support a simple contract. An antecedent or pre- 
existing debt constitutes a value, and is deemed such, whether the 
instrument is payable on demand or at a future time.” Section 25. 
‘* Where value has at any time been given for the instrument, the 
holder is deemed a holder for value in respect to all parties who be- 
came such prior tothat time.” Section 26. ‘‘ Where the holder hasa 
lien on the instrument, arising either from contract or by implication 
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of law, he is deemed a holder for value to the extent of his lien.”’ 
Section 27. 

If we accept as true the statements of the witness given in his 
deposition, the bank was a holder of the notes for value when it took 
them as collateral security for the note it held, as the bank in this 
event manifestly had a lien on the notes for the security of its debt. 
If we accept as true the statement of the witness on the trial, the 
bank was a holder for value because it gave up the old note and took 
the Campbell notes alone for its debt. It is immaterial, therefore, 
which statement of the witness is received. The bank was equally a 
holder for value under either statement. The truth is the difference 
between the two statements of the witness arises rather from his in- 
ferences from the facts, than from a change of statement as to the facts 
that really occurred. There is nothing in the evidence justifying a 
rejection of his testimony; all the circumstances show that the bank 
took the Campbell notes to better its condition when Woodward was 
unable to meet theold note. It therefore necessarily follows that the 
court did not err in instructing the jury peremptorily to find for the 
bank. 

It is earnestly insisted for the appellant that the court erred in 
putting the burden of proof on him to show that the bank was not a 
holder for value. On the other hand, it is insisted for the appellee 
that the appellant voluntarily took the burden of proof, and that the 
record shows the court made noruling on the subject. 

The rulings of the court on the demurrer to the answer would in- 
dicate that he then held the view that the burden was on the defend- 
ant. But this was not a final order, and the ruling might have been 
changed onthe trial. However this may be, the defendant was not 
prejudiced for the reason that, if we treat Cook asa witness for the 
bank, his testimony makes out a prima facie case for the bank as a 
holder for value, and there is no contrary testimony in the record. 
The defendant took the burden, and introduced his proof. He has 
introduced all the proof he has to show that the bank was not a hold- 
er for value. The error of the court in his ruling upon the answer 
was entirely harmless because, under the undisputed facts, the per- 
emptory instruction should have been given for the bank under any 
view of the burden of proof. 

The Negotiable Instruments Act does not change therule as to the 
burden of proof in cases of this character. The note makes out a 
prima facie case for the holder; but, when fraud in its inception is 
shown by the defendant, he is entitled to a judgment unless the 
plaintiff shows that he is a holder in due course. The rule has long 
been that he who seeks to recover on the ground that he is a bona 
fide purchaser for value without notice must allege and prove (if 
denied) the facts. This rule is not changed by the Negotiable In- 
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struments Act. Section 59 (Russell’s St. § 1928), provides: ‘‘Every 
holder is deemed prima facie a holder in due course; but when it is 
shown that the title of any person who has negotiated the instru- 
ment was defective, the burden is on the holder to prove that he 
or some person under whom he claims, acquired the title as a holder 
in due course.”’ 

The bank here obtained the title to the paper from the Boice & 
Grogan Lumber Company, who negotiated it. Their title was de- 
fective by reason of the fraud in the inception of the notes, and so 
the burden was on the holder to prove that it acquired the title as a 
holder in due course. 

The Negotiable Instruments Act is in the main merely acodification 
of the common-law rules on the subjects to which it relates. It was 
intended principally to simplify the matter by declaring the rule as 
established by the weight ofauthority. There are few innovations 
in the law merchant as before settled by the courts. Where it lays 
down a new rule, it controls; but, where its language is consistent 
with the rule previously recognized, it should be construed as simply 
declaratory of the law as it was before the adoption of the act. 

Judgment affirmed. 


—__—,_ +, s, 


INDORSERS’ LIABILITY IN THE ORDER THEY INDORSE. 


Porter v. Huie, Supreme Court of Arkansas, March 28, 1910. 1268. W. Rep. 1069. 


Where several indorsers successively indorse their names on the back of a prom- 
issory note before delivery, and the first indorser afterwards pays the note, he has no 
recourse against the other indorsers, asthe legal effect of such indorsements is to 
subject the indorsers as to each other in the order of their indorsements. 


Action by R. H. Porter and others, executors, against R. W. Huie. 
Fromajudgmentdismissingthe complaint, plaintiffs appeal. Affirmed. 


Batt Le, J. On the 28th day of July, 1888, the Arkadelphia Cotton 
Mills executed to J. A. Hardage a promissory note as follows: 


$7,000. Arkadelphia, July 28, 1888. 
On July 28, 1889, we promise to pay to the order of 
J. A. Hardage one thousand dollars at 10 per cent in- : 
: terest from date until paid. Value received. 

Arkadelphia Cotton Mills. 
By S. R. McNutt, President. 


Before the delivery and acceptance of it, the note was signed on 
the back of it by S. R. McNutt, J. C. Saunders, and R. W. Huie & 
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Co. The Arkadelphia Cotton Mills paid at different times several 
amounts, aggregating $300. McNutt paid in his life many sums, 
amounting in the aggregate to $960. He died, and his exectutors paid 
$1,391.35, the balance due thereon. His executors brought suit in 
equity against R. W. Huie, a member of the firm of R. W. Huie & 
Co., who was the last to sign the note on the back thereof, to recover 
$1,175.67, one-half of the amounts paid thereon by McNutt in his life- 
time and by his executors. The trial court dismissed the complaint 
for want of equity, and plaintiffs appealed. 

In Killian v. Ashley, 24 Ark. 511, 91 Am. Dec. 519, the court held 
that ‘‘ where a third party indorses a note in blank at the time it is 
executed, he is bound as security as fully as if he had written his 
name on the face under that of the makers. Andin Nathan v. Sloan, 
34 Ark. 524, this court held that ‘‘ parties who indorse their names in 
blank upon an obligation to another at the time it is executed by 
the maker, and for the same consideration, are joint makers with 
him, and not guarantors.” It is held by the great weight of authori- 
ties: ‘* When several persons indorsea bill or negotiable note in suc- 
cession, the legal effect is to subject them, as to each other, in the 
order theyindorse. The indorsement imparts a several and success- 
ive, and not a joint, obligation, whether the indorsement be made 
for accommodation or for value received, unless there be an agree- 
ment aliunde different from that evidenced by the indorsements. 
When the successive indorsements are for accommodation of other 
parties, the indorsers for accommodation may make an agreement 
to be jointly and equally bound; but whoever asserts such an agree- 
ment must prove it.” McDonald v. Magruder, 3 Pet. (U. S.) 470, 7 
L. Ed. 744; Daniel on Negotiable Instruments (5th Ed.) § 703. In 
7 Cyc. 828, the cases on this subject are collected. 

In the case at bar, McNutt was first indorser, and as between him- 
self and those whose names follow his is liable for the whole amount 
of the note, and, in the absence of an agreement to the contrary, the 
other indorsers are not liable to contribute anything to him or his 
estate. No such agreement was alleged or proved. 


Decree affirmed. 
= 4 + 


MAILING OF CHECK NOT PAYMENT. 


Union Biscuit Company vy. Springfield Grocer Co., Springfield (Mo.) Court of Appeals, April 4, 1910. 126 
S. W. Rep. 996. 


The defendant company mailed a draft to the plaintiff in settlement of its ac- 
count. Plaintiff's bookkeeper altered the draft by inserting his own name as indorsee 
and collected the cash on it. It was held that mailing the draft did not constitute 
payment; that the plaintiff was not estopped to deny the receipt of the draft or its 
proceeds; and that, as the bank had paid out money on a forged indorsement, the 
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amount represented by the draft was still in the hands of the bank and the property 
of the defendant. The plaintiff was allowed to recover from the defendant. 


Action by the Union Biscuit Company against the Springfield 
Grocer Company. Defendant had judgment, and plaintiff appeals. 
Reversed. 

The evidence introduced by the defendant showed that the de- 
fendant, on October 1, 1904, purchased a draft or check of the Na- 
tional Exchange Bank at Springfield, Mo., for $86.48, which is as 
follows: 


THE NATIONAL EXCHANGE BANK, 
No. 1045175. SPRINGFIELD, Mo., October 1, 1904. 
: Pay to the order of ....... Springfield Grocer Co 
: .. Elghty-stx 48-100 Dollars. 
$86.48. J. B. Russell, Asst. Cashier. 
: To the National Bank of Commerce, St. Louis, Mo. 
(Not over one hundred dollars.) $100. 


Indorsed on back as follows: 
Pay to the order of H. E. Bixby, 
Springfield Grocer Co. 
S. £. Cope, Treas. 
H. E. Bixby. 
Albert Anhold. 
Theo. Haefuer. 


‘tay German Sav. Inst., or order. 
A. Laux & Son Packing Co. A. Laux. 


German Sav. Inst. guarantee all indorsements. Oct. 8, 1904. 

The draft was payable to defendant's own order, and was duly in- 
dorsed by the treasurer of the defendant to the plaintiff, Union Bis- 
cuit Company. In regularcourse, with remittance letter, the draft 
was sealed in an envelope, stamped, and duly posted to the plaintiff. 
One H. E. Bixby was at that timein the employ of the plaintiff as a 
bookkeeper, and by some means obtained possession of this draft. 
He erased the name ‘‘Union Biscuit Company” in the indorsement, 
inserted his own in its place, and cashed the draft as and for his own. 
The draft was paid in due course by the bank on which it was drawn, 
and, as so canceled and paid, was returned to the possession of the 
National Exchange Bank of Springfield, where it was originally pur- 
chased, and the defendant has never been reimbursed for theamount 
thereof. The officers of the plaintiff, whose testimony was offered 
by the defendant, testified that they never saw the draft, and that 
the account had never been paid. 


Nixon, P. J. In this case, the defendant having pleaded payment 
of plaintiff’s account, under the rules of pleading the burden was 
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upon defendant to prove payment. The word ‘‘payment,” in its 
legal sense, has a well-defined meaning. In order to constitute pay- 
ment, as that word is used in law, there must be (1) a delivery ; (2) by 
the debtor or his representatives; (3) to the creditor or his represen- 
tatives; (4) of money or something accepted by the creditor as the 
equivalent thereof; (5) with the intention on the part of the debtor 
to pay the debt in whole or in part; and (6) accepted as payment by 
the creditor. 30 Cyc. 1181. The rule is well established that, in the 
absence of an agreement between the parties that it is to be received 
as payment, the common-law rule, which prevails in England, and 
has b:2n adopted without question in nearly all of the states in this 
country, is that a draft or bill of exchange, acceptance, order, or 
promissory note of the debtor is not a paymentor an extinguishment 
of the original demand. And the same rule applies to the bill, note, 
order, or acceptance of a third person given by the debtor to the 
creditor. 30 Cyc. 1194. And Missouri is one of the states that has 
accepted the common-law rule that the taking of a check, bill of ex- 
change, or note for a debt is not payment of the debt unless the 
creditor expressly agrees to take it as such; itis not payment until 
the money is received on it. 

The trial of this case by the court proceeded upon the theory that 
the acts of the plaintiff and its agents constituted an estoppel in pais. 
There was no defense pleaded except payment. An estoppel in pais, 
whether the estoppel arises from neglect, laches, or otherwise, must 
be pleaded in order to be available as a defense. But even if such 
estoppel had been pleaded in this case, the facts conclusively estab- 
lish that the plaintiff was not estopped to deny the receipt of the 
draft or its proceeds. The undisputed evidence shows that the plain- 
tiff was neither negligent nor guilty of laches or other conduct which 
would constitute an estoppel in pais. 

In this case the evidence introduced by the defendant showed that 
the plaintiff had never cashed or indorsed the draft. The payment 
of a draft upon a forged indorsement, to a person unauthorized to re- 
ceive it, is not in law a payment, because the drawee of the draft was 
bound to know that the indorsement was genuine, and, if paid on a 
forged indorsement, was paid at the peril of the drawee. To all in- 
tents and purposes, in law, the money of the defendant is stillinthe 
hands of the National Exchange Bank. The draft, never having been 
paid to the real indorsee, the plaintiff, but to a stranger whose name 
was forged as indorsee, in law the money represented by the draft is 
still in the hands of the National Exchange Bank, and still the prop- 
erty of the defendant, and subject to be appropriated by it. There 
was no privity of contract between plaintiff and the drawee of the 
draft, and plaintiff could not collect the fund which it represented. 
The bank is not only bound to know the signatures of its depositors 
so as to render it liable for a payment on a customer’s forged draft, 
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but is equally bound to know that the indorsement of one who isa 
stranger to it is genuine. It is liable for payment to wrong party of 
an altered check ordraft. Houston Gro Co. v. Bank, 71 Mo. App. 132. 

A typical case is that of Houston Gro. Co. v. Bank, supra, where 
a retail dealer in paying for goods to a wholesale dealer gave his 
check to a traveling salesman of the wholesale dealer. This saies- 
man indorsed the name of the payee without authority on the check, 
drew the money out of the bank, and deposited the sum to his own 
account. The wholesale dealer whose salesman and agent had forged 
its indorsement then sued the bank for the amount of the forged 
checks. The court held that plaintiff could not recover because there 
was no privity between the payee of the checks and the drawee; that 
the pretended payment would not diminish the funds of the drawer 
in the bank, or put any money in the pocket of the person entitled to 
payment; that the state of the account was the same after the pre- 
tended payment as it was before. 

The present case was tried by the court upon an erroneous view 
of the law. The court declared, in substance, that if the draft was 
mailed to the plaintiff, and was stolen or converted by the plaintiff's 
bookkeeper, the defendant was entitled toa credit for the amount. 
Such a view is not warranted by any authority that has been present- 
ed tous. Such a construction of the law would make the mere mail- 
ing of a draft a payment, regardless of whether the payee received 
it or accepted it as payment or received the proceeds of it, and would 
constitute a payment if such draft was stolen by the payee’s book- 
keeper, regardless of any act on the part of the payee, or any au- 
thority, or apparent authority, of the bookkeeper to indorse or col- 
lect the draft. Such a view of the law cannot be approved. 

It is clear that the judgment was forthe wrong party. The plain- 
tiff's demurrer to the evidence should have been sustained. The 
judgment is accordingly reversed, and the cause remanded, with di- 
rections to the circuit court to enter judgment for the plaintiff for the 
sum of $86.48, with interest at the rate of 6 per cent. per annum 
from the 26th day of December, 1906, together with costs. All concur. 


ee 


LIABILITY OF MAKER TO BONA FIDE HOLDER. 


Cedar Rapids National Bank v. Rhodes, Supreme Court of Mississippi, March 21, 1910. 51 So. Rep 717. 


The maker of a note cannot defeat it in the hands of a bona fide holder on 
the ground that hesigned the instrument without reading it. 


Action by the Cedar Rapids Nat. Bank against S.S. Rhodes. From 
a judgment for defendant, plaintiff appeals. Reversed and remanded. 


S. S. Rhodes executed in writing to the Barton-Parker Manufac- 
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turing Company a contract or order for the purchase of jewelry to 
the amount of $240, payable in installments, and at the same time 
executed a promissory note forsaid amount, payable in installments, 
as shown in thecontract. This note was made payable in the state 
of Iowa to the Barton-Parker Manufacturing Company, or bearer, 
and was, before maturity, for a valuable consideration, transferred 
by indorsement and delivery to the Cedar Rapids National Bank. 
Afterwards Rhodes refused to pay the note, and appellants entered 
suit. There was a judgment for defendant, and an appeal. 


Wartrietp, C. J. Tae authorities upon which appellee chiefly re- 
lies are Foster v. McKinnon, 38 L. J. Reports (N. S.) 310, and Whit- 
ney v. Snyder, 2 Lans. (N. Y.) 477, which are set out in the note to 
thecase of Douglass v. Matting, 29 Iowa, 498, 4 Am. Rep. 238. The 
principal case is squarely against the appellee. Inthat case the court 
suid: ‘As between the bona fide holder, receiving the paper before 
due for value, and the maker, the equities are all on the side of the 
first. The maker put his genuine signature to a note appearing upon 
its face fair and regular. In the regular course of business it comes 
into the hands of an innocent party, who has paid a valuable consid- 
eration for it, and has no notice of any infirmities or defenses at- 
taching to the paper. Now it would be manifestly unjust to permit 
the maker, while admitting the genuineness of his signature, to de- 
feat the note on the ground that, through his own culpable careless- 
ness while dealing with a stranger, he signed the instrument with- 
out reading it or attempting to ascertain its true contents. The law 
will favor, as between the holder and maker in such acase, the more 
innocent and diligent. The maker had it in his power to protect him- 
self from the fraud, but failed to do so. When the consequences 
of this act are about to be visited upon him, he seeks to make an- 
other bear it, on the ground that he was defrauded through his own 
gross negligence. Hecancertainly claim protection neither on the 
ground of his innocence nor diligence. The rule contended for by 
appellee would tend to destroy all confidence in commercial paper. 
It is better that defendant and others, who so carelessly affix their 
names to paper the contents of which are unknown to them, should 
suffer from the fraud which their recklessness invites, than that the 
character of commercial paper should be impaired, and the busi- 
ness of the country thus interfered with and unsettled.” 

In the two other cases cited in the note, the reason of the holding 
that the maker of the note might successfully defend was that the 
maker’s mind never had assented to the contract inthe note embodied, 
he (the maker) having been induced to sign the note, believing it to 
be a wholly different contract; and this defense was held to be good 
only in a case where the evidence clearly showed, as repeatedly stated 
in said note, that the maker was not guilty of negligence in signing 
the note and in not ascertaining what he wassigning. For example, 
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in Whitney v. Snyder, supra, the maker offered to prove in defense 
that he was unable to read. Now, this principle, resting upon the 
absence of any negligence on the part of the maker of the negotiable 
note payable to bearer, finds n» application in the facts of this record. 
The testimony makes it clear appellee could read and that he did read 
practically the whole of the order; for he states the contents of the 
order perfectly, with the exception that he said he knew nothing 
about any free watch to be given. It would be utterly subversive of 
the security of conméercial paper to hold that, where the testimony 
shows that the maker of a note, who could read, was so grossly neg- 
ligent as not to inform himself of the contents of the note he was 
signing, when, too, he did read and knew the contents of the order, 
m'ght defeat such note in the hands of an innocent purchaser for 
value without notice. 

There ought to have been a peremptory instruction for the plain 
tiff in the case on the testimony in this record, since there was no 
evidence tending to show any knowledge of fraud in the inception of 
the note on the part of appellant. 

Reversed and remanded. 


———_—_+,4,4, 


PARTNER’S AUTHORITY TO MAKE NOTE UNDER SEAL. 


Liability where money loaned to partner for non-partnership purpose. 


Bishop v. People’s Bank of Calhoun, Court of Appeals of Georgia, February 22,1910. 67 S. E. Rep. 119. 


A partner may bind his co-partners by a promissory note under seal. Where 
a bank loans money to one partner on such a note, the fact that the money is not 


applied to partnership uses will not prevent the bank from holding another partner 
liable on the note. 


The People’s Bank of Calhoun instituted suit against the Pendley 
Lumber Company, a partnership composed of William Pendley, 
Willis Pendley, and L. L. Bishop, on a promissory note made to the 
bank. The note was signedas follows: ‘‘Pendley Lumber Company, 
by William Pendley. [Seal.]’’ Bishop filed a defense, admitting that 
he was a member of the partnership, that the note was executed 
by the partnership, and alleging that the note was not binding on 
him, for the reason that the money which was the consideration for 
the note was loaned to Pendley by the bank with the knowledge, or 
with reasonable ground to suspect, that it would be applied to other 
purposes than the business of the firm; also that Pendley had no au- 
thority to executea noteunder seal. The judge directed a verdict in 
favor of the bank, and Bishop excepts. 


RusseE.t, J. (after stating the facts as above). 1. It is contended 
by Bishop that the note was not binding on him for the reason that 
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it was under seal, and one partner has no authority to execute a note 
under seal so as to bind the other partners without authority under 
seal. This contention has been disposed of adversely to the plaintiff 
in error by the Supreme Court in the case of Merchants’ & Farmers’ 
Bank v. Johnson, 130 Ga. 661, 61 S. E. 543, 17 L. R. A. (N. S.) 969. 

z. One question in the case is whether or not the bank had know]l- 
edge or reasonable ground to suspect that Pendley would apply the 
money borrowed as the consideration for the note to a nonpartnership 
purpose. ‘‘A person lending money to apartner for the firm is not 
bound to see to its application; but if he knows, or has reasonable 
ground to suspect, that it is intended to be applied to other purposes 
than the business of the firm, he cannot recover it from the partner- 
ship.” Civ. Code 1895, § 2654. 

It is contended that the president of the bank, through whom the 
money was loaned, had ‘‘reasonable ground to suspect” that Pendley 
intended to apply the money toward the payment of a debt of the 
Pendley Brick Company, a corporation entirely distinct from the 
Pendley Lumber Company in whose name the money was borrowed. 
The president of the bank, and Pendley, who acted for the partner- 
ship in negotiating the loan, expressly denied that there was anything 
said by either party as to the purpose to which the money would be 
applied, other than that the money was being borrowed to pay adebt 
owing to one Hardwick. Bishop was not present when the loan was 
made, and had nothing whatever to do with the transaction; in fact, 
he did not, until some time afterwards, know the loan had been ne- 
gotiated. The only evidence in the record tending to show that the 
bank had notice of the purpose to which the money would be applied 
is an admission of Slagel, the president of the bank. Bishop testified 
that he had a conversation with Slagel some time after the loan was 
made, at which time Slagel admitted that he knew the money would 
be used by Pendley for the payment of a debt of the Pendley Brick 
Company. The portion of Bishop’s testimony as to this alleged ad- 
mission is as follows: ‘‘Mr. Slagel told me what passed between him 
and Mr. Pendley, when Pendley came wanting to borrow the money. 
He said that Pendley wanted to borrow the money, and he told Pend- 
ley: ‘If you want it for the brick company, I can’t let you have it. 
It is an incorporated concern, and the bank did not lend to an incor- 
porated concern—did not feel safe.” He said, then, he wanted it for 
the Pendley Lumber Company, and he asked him what the Pendley 
Lumber Company was, and he told him it was his son and him and 
Bishop, and he said, ‘That will make it good, andI will let the Pend- 
ley Lumber Company have it;’ and he thought it would be good be- 
cause I was one of the Pendley Lumber Company.” 

It is contended that since Pendley applied for a loan for the brick 
company, which was refused, and then applied for a loan for the 
lumber company, the bank ought to have suspected that the money 





518 THE BANKING LAW JOURNAL. 


which was being borrowed would be applied to the same purpose 
for which the loan was asked originally. Wedonot agree with this 
contention. It is true that ordinarily it is a jury question as to what 
circumstances is sufficient to put the lender of money on notice that 
the borrowing partner intends to apply it to a non-partnership pur- 
pose; but where, from all the evidence, there isno room for honest 
or reasonable difference of opinion, or where reasonable men could 
not fairly draw but one inference, the court may properly direct a 
verdict. In order tocharge the lender with notice that the borrow- 
ing partner intends to make a misappropriation of the funds borrow- 
ed, it must appear that there was some additional circumstance sur- 
rounding the transaction other than that relied on in the case at bar. 
Furthermore, the defendant did not successfully defend againstthe 
note, because the burden was upon him to show that the proceeds of 
the note were not applied to the payment of partnership indebted- 
ness for which he was bound. 
Judgment affirmed. 


—__—+,-4, 4, __—__ 


ALTERATION OF NEGOTIABLE INSTRUMENT. 


Withers v. Hart, Supreme Court of Mississippi, March 21, 1910. 51 So. Rep. 714. 


When anegotiable instrument appears on its face to have been materially altered, 
the burden is upon the party suing to show that the alteration was made under cir- 
cumstances legal and proper. 


Appellee, as administrator of the estate of J. A. Davidson, de- 
ceased, brought an action inthe circuit court against appellant on 
a note alleged to have been given by appellant to appellee’s intes- 
tate. The declaration alleged that the note in question was exe- 
cuted by appellant on January 2, 1904, for the sum of $1,000, due 12 
months from date, and bearing 8 per cent. interest, and attorney's 
fees, if any were incurred, and was made payable to the order of 
J. A. Davidson, and that no part of the principal had been paid, but 
only the interest for two years, for which credit had been given 
thereon. The note was made an exhibit, and shows on its face the 
facts alleged in the declaration. The defendant (appellant kere) 
pleaded the general issue, and filed with his plea an affidavit which 
set out the defense upon which he relied, as follows: That the note 
sued on was executed and signed by him on a blank form of the Bank 
of Woodville, of which said Davidson was cashier, and was made 
payable to said bank, and was by the defendant promptly paid when 
due, but that said note was not stamped ‘‘paid’’ and surrendered to him 
by said Davidson, as was the usual custom of said bank; and said 
note had, without affiant’s knowledge or consent, being materially al- 
tered, afterits execution and delivery to said Davidson as cashier of 
said bank, by erasing the name of said bank which was printed in the 
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form, and inserting the name of J. A. Davidson, and by crediting 
two annual interest payments on the back, and by making certain 
other alterations. Defendant denies the execution of any note to 
Davidson, or any knowledge that he held such note. The record 
shows that Davidson, who was cashier of the Bank of Woodville, 
was short in his accounts with said bank, and committed suicide, and 
that the note sued on was found among his private papers by the 
administrator of his estate. There was a peremptory instruction for 
plaintiff, and defendant appeals. 

Situ, J. Thecourt below erred in granting the peremptory in- 
struction requested by appellee. It is apparent from the face of the 
note sued on that same had been materially altered. Without refer- 
ring to all of the alterations claimed to have been made therein, it 
will be sufficient to say that this note was executed by filling in a 
printed form used by the Bank of Woodville, in which the name of 
the Bank of Woodville appeared as payee. This name, ‘‘Bank of 
Woodville,” was erased, and the name of J. A. Davidson, appellee's 
intestate, was substituted therefor. Appellant by his plea alleged, 
and offered himself as a witness to prove, that the note had been 
executed by him to the Bank of Woodville, and by him paid, and that 
the change in the name of the payee was made thereafter without 
his knowledge or consent. 

When a negotiable instrument appears on its face to have been 
materially altered, it devolves upon the plaintiff to show that such 
alteration was made under circumstances legal and proper. This ap- 
pellee failed to do; the only evidence introduced by him, other than 
the note, being an agreement of counsel that the signature to the note 
was the signature of appellant. Bank v. Lum, 7 How. 414; Ellison 
v. M. &O. R. R., 36 Miss. 572; Croft v. White, 36 Miss. 455. 

Reversed and remanded. 


COMPROMISE OF AMOUNT DUE ON NOTE--EXTEN- 
SION OF TIME AS CONSIDERATION. 


Long v. Lawson, Court of Appeals of Georgia, February 22, 1910. 67S. E. Rep. 123. 


Where there is a dispute between the maker and the payee of a promissory note 
as to the true amount of the note, a promise to pay the amount of the note as 
claimed by the payee, in consideration of an extension of time of payment, will not 
bind the maker, unless he has knowledge of the amount so claimed by the payee, 
nor unless the extension of time for payment is explicitly made for a definite period. 


Action by Hal Lawson, administrator, against July Long. Judg- 
ment for plaintiff, and defendant brings error. Reversed. 


Hitt, C.J. The payee of a promissory note for $130 brought suit 
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against the maker. The defense set up was that the true amount of 
the note should have been $88; that the maker was an ignorant man, 
who could neither read nor write; that he had bought from the payee 
11 head of cattle for the sum of $88, which constituted the considera- 
tion of the note; that he had been fraudulently misled as to the amount 
of the note, when he signed it, by the false statement of the husband 
and authorized agent of the payee that the note was in fact for $88; 
and that he signed the note relying upon the truth of this statement. 
On this issue the court charged the jury, in substance and effect, 
that although the true amount of the notes should have been $88, 
and not $130, yet if the defendant, with full knowledge that the 
plaintiff claimed $130 as the amount, paid a part of the note and 
promised to pay the balance, and secured an extension of time by his 
promise, he would be estopped from subsequently denying that the 
amount of the note was $130. 

This instruction was erroneous. While the conduct of the defend- 
ant was evidence of an implied admission that the true amount of the 
note was $130, as claimed by the plaintiff, yet such admission did not 
have the force andeffect of anestoppel. Where the maker of the note 
made a partial payment thereon, he was under no duty then to dispute 
the amount of the note, nor did his silence prejudice any right of the 
payee. Civ. Code 1895, § 5150; 16 Cyc. 681. Before part payment of 
the amount of an existing debt, and a promise by the creditor to give 
an extension of time for the payment of the balance, can constitute a 
new consideration, binding on the debtor to pay the balance of the 
debt as claimed by the creditor, not only must the amount so claimed 
be known to the debtor, but there should be a promise, express or 
implied, by him to pay the amount as claimed, in consideration of an 
extension of time for payment for adefinite fixed period. Here there 
was no extension for the payment of the balance claimed to be due on 
the note by the plaintiff for a definite time. There was only the 
acceptance of the partial payment, and a tacit acquiescence as to addi- 
tional time to pay the balance, which on the next day might change to 
an actual demand for immediate payment. 


Judgment reversed. 


CHECK IN SETTLEMENT OF DISPUTED CLAIM. 


Barham y. Bank of Delight, Supreme Court of Arkansas, March 7, 1910. 1268. W. Rep. 394. 


Where a check is sent in payment of an unliquidated and disputed claim, bear- 
ing on its face a statement that it is in settlement of all claims to date, the creditor, 
by accepting it, is precluded from claiming that there is still a balance due, even 
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though he immediately notifies the debtor that it is accepted in part payment and 
demands the balance. 


Appeal from Circuit Court, Pike County; Jas. S. Steel, Judge. 


Action by the Bank of Delight and others against Charles B. Bar- 
hamandothers. Fromajudgement for plaintiffs, defendants appeal. 
Reversed and remanded for new trial. 

FRAUENTHAL, J. This was an action to recover the balance alleged 
to be due upon an account. The defendants pleaded an accord and 
satisfaction of the alleged indebtedness. 

The Wall Lumber Company sold to Chas. B. Barham & Co., the 
defendants, seven car loads of lumber from April 11 to April 27, 1907. 
After a few shipments of lumber had been made, the defendants claim- 
ed that there was a shortage in each shipment, and a dispute arose be- 
tween the parties as to the amount of these shortages and as to whether 
or not defendants should receivecredit therefor. The defendants also 
disputed an item of charge on the account of $100. The parties had 
some correspondence relative to these disputed items of charge and 
credits; the defendants claiming that the account was not correct, and 
the Wall Lumber Company claiming that it was. The defendants 
were located at Gurdon, Ark., and the Wall Lumber Company at 
Delight, Ark. Finally the defendants on September 2, 1907, wrote 
to the Wall Lumber Company, and inthe letter stated that they found 
that they owed to them a balance on the lumber to that date of $22 73, 
and that they inclosed a check for that amount to coversame. Inthe 
letter wasinclosed acheckon the Bank of Gurdon for theabove amount; 
and in the check it was written that it was ‘‘ payment in full to date.” 
Upon receipt of the letter and check, the plaintiffs hesitated about 
accepting same, but at length indorsed the check and collected it, and 
then wrote to defendants that credit was given for the amount of the 
check only, and that plaintiff would expect defendants to pay the re- 
mainder of the account. Thedefendants testified that this letter was 
not received by their firm. 

The Wall Lumber Company assigned the account to the Bank of 
Delight, both of whom are joined as plaintiffs. The jury returned a 
verdict in favor of the plaintiffs for $218, the amount of the bal- 
ance of the account as claimed by them. 

The defense that is made in this case is that the plaintiffs accepted 
an offered amount in full payment of a disputed and unliquidated 
claim, and this operated as an accord and satisfaction of the account 
suedon. But it is contended by plaintiffs that, before there can be 
an accord and satisfaction, there must be an agreement thereto by 
both parties, and that a receipt is only prima facie evidence of what 
it imports, and can always be explained or contradicted; so that even 
if the check should be considered equivalent to a receipt, it can still 
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be shown that the plaintiffs did not actually agree to accept it in full 
payment of the demand. It is true that, in order to constitute an 
accord and satisfaction, it is necessary that the offer of the payment 
should be made by one party in full satisfaction of the demand and 
should be accepted as such bythe other. But when the claim is dis- 
puted and unliquidated, and a lessamount than is demanded is offer- 
ed in full payment, the question as to whether the creditor in such 
case does so agree to accept the amount offered in full satisfaction of 
his demand is a mixed question of law and fact. If the offer or tend- 
er is accompanied by declarations and acts so as to amount to a con- 
dition that, if the creditor accepts the amount offered, it must be in 
satisfaction of his demand, and the creditor understands therefrom 
that if he takes it he takes it subject to that condition, then an accept- 
ance by the creditor will estop him from denying that he has agreed to 
accept the amount in full payment of his demand. His action in ac- 
cepting the tender under such conditions will speak, and his words 
of protest only will not avail him. In thecase of Springfield & Mem- 
phis Railroad Co. v. Allen, 46 Ark. 217, this court held that, when a 
settlement and receipt in full of an unliquidated demand is made 
with a complete knowledge of all the circumstances, it isa bar toa 
subsequent action upon the demand, although the creditor accepts 
the amount paid under protest and threats of suit for a balance 
claimed to beduehim. Insuch case there is an adjustment of a con- 
troversy, and the creditor, by accepting a smaller sum, which is 
tendered upon condition that he agrees to receive it in satisfaction of 
the demand, is estopped by his act from denying such agreement. 
Green v. Laws, 56 Ark. 37, 18 S. W. 1038. 

And the effect is the same where the tender or offer is made by 
check through the mails. In the case of Nassoiy v. Tomlinson, 148 
N. Y. 326, 42 N. E. 715, this question was under consideration, and 
the court said: ‘‘ The plaintiff could only accept the money as it was 
offered, which was in satisfaction of hisdemand. Hecould not accept 
the benefit and reject the condition; for, if he accepted at all, it was 
cum onere when he indorsed and collected the check referred to in 
the letter asking him to sign the inclosed receipt in full, it was the 
same in legal effect as if he had signed and returned the receipt, be- 
cause acceptance of the check was a conclusive election to be bound 
by the condition upon which the check was offered. The use of the 
check was ipso facto an acceptance of the condition. The minds of 
the parties then met so as to constitute an accord.” 

It is urged by counsel for plaintiffs that, inasmuch as plaintiffs 
immediately wrote to the defendants that the check was accepted only 
in part payment of the account, this was conclusive evidence that the 
plaintiffs did not agree to the accord and satisfaction of the demand. 
But if the offer of payment was made upon condition, and the plain - 
tiffs so understood it, there was but one of two courses open to them, 
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either to decline the offer and return the check, or to accept it with 
the condition attached. The moment the plaintiffs indorsed the 
check and collected it, knowing that it was offered only upon a condi- 
tion, they thereby agreed to the condition and were estopped from 
denying such agreement. It was then that the minds of the parties 
met and the contract of accord and satisfaction was complete in law. 
Springfield & Memphis Rd. Co. v. Allen, 46 Ark. 217; Publishers: 
George Knapp & Co. v. Pepsin Syrup Co. (Mo. App.), 119 S. W. 38; 
Cunningham v. Standard Const. Co. (Ky.), 119 S. W. 765. 

The judgment is reversed, and the cause remanded for a new trial. 


Oe ————— 


RIGHTS OF BANK AS PLEDGEE AGAINST TRUSTEE IN 
BANKRUPTCY. 


In re Automobile Livery Service Co., United States District Court, N. D. Alabama, February 8, 1910. 176 
Fed. Rep 792. 


Two automobiles were shipped to an automobile company, with drafts and bills 
of lading attached. To raise the money to take up the drafts, the company had its 
notes discounted at a bank and pledged the automobiles as security for the notes. 
The company, however, retained possession of the automobiles until the payment 
of the first note was defaulted, at which time the bank took the automobiles and 
placed them in storage. Within four months after the bank took the cars the com- 
pany went into bankruptcy. It was held that, while the pledge was invalid in its 
inception because of the failure to deliver the cars to the pledgee, the subsequent 
delivery related back to the time of the agreementso that the pledge did not con- 
stitute an illegal preference within four months of bankruptcy. 


In the matter of the bankruptcy ot the Automobile Livery Service 
Company. On petition to review findings of a referee denying the 
claim of the Jefferson County Savings Bank and the Harris Transfer 
& Warehouse Company. Petition granted, and claims allowed. 


Gruss, District Judge. The Jefferson County Savings Bank and 
the Harris Traasfer & Warehouse Company propounded their claim 
_ before the referee in bankruptcy for two automobiles, which were in 
the possession of the latter, as warehouseman for the former, when 
the petition was filed, and which were surrendered by the latter to 
the receiver in bankruptcy. The automobiles were shipped to the 
bankrupt by the makers, with draft and bill of lading attached, and 
the president and secetary of the bankrupt, in order to raise the money 
to take up the drafts and secure the bills of lading,executed its notes, 
payable to its president, and indorsed by him to the claimant, the Jef- 
ferson County Savings Bank, the proceeds of which, when discounted, 
were credited to the bankrupt and used by it to take up the drafts and 
secure the bills of lading for the two automobiles, which were then 
delivered to it by the railroad company. Each of the notes recited 
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that the automobile, the release of which it secured, was pledged for 
the payment of the note and all subsequent indebtedness to the bank, 
but possession of each automobile remained in the bankrupt until the 
maturity and default of the first note falling due, whereupon the claim- 
ant, with consentof the bankrupt, took possession of the automobiles 
under its contract for pledge, and stored them with the warehousing 
company, in whose possession they were when the petition was filed, 
and by whom they were surrendered to the receiver of the bankrupt 
estate. The transaction constituted a pledge as distinguished from 
a mortgage. The bankrupt was insolvent when the claimant took 
possession of the automobiles. 

The trustee asserts title to be in the bankrupt upon the ground that 
there was no delivery of the articles pledged to the pledgee at the time 
of the creation of the pledge. The referee denied the claimant's 
petition, and to review his order this petition is filed by the claimant. 

The agreement to pledge the automobiles was not accompanied 
by their delivery to the pledgee, and was invalid asa pledge, for that 
reason, inits inception. Upon the maturity of the first note which 
fell due and the dishonor of it by the bankrupt, the claimant took 
possession of the automobiles and stored them for its account with 
the warehousecompany. This was done before bankruptcy proceed- 
ings were instituted, but within four months thereof, and while the 
bankrupt was insolvent; and from the default in payment of the note, 
the insolvency of the bankrupt and an intent to prefer, if a pre- 
ference was created by the transaction, was reasonably to have been 
inferred by the claimant. In the absence of the prior agreement to 
give the pledge, the subsequent surrender of the property would with- 
out doubt have constituted a voidable preference. If possession had 
accompanied the agreement to give the pledge, the pledge would 
equally without doubt have been valid, though given within four 
months of the filing of the petition, because of the contemporaneous 
consideration moving to the bankrupt for the agreement to give the 
pledge. The pertinent inquiry then is as to whether the subsequent 
delivery of possession of the pledged property to the pledgee, though 
without a new consideration, relates back to theoriginalagreementand _ 
is rescued from the firmity it would otherwise be subject to by reason 
thereof. Subsequent delivery of property agreed to be pledged has 
been held by the Supreme Court of Alabama to validate the pledge 
except as against intervening liens which have attached in the inter- 
im. Nobles v. Christian & Craft Grocery Co., 113 Ala. 220, 20 South, 
961; American Pig Iron Storage Warrant Co. v. German, 126 Ala. 
239, 28 South. 603, 85 Am. St. Rep. 21. 

If the decisions of the state court hold valid transactions to create 
liens in cases in which delivery is made subsequent to the agreement 
to give the lien but before the right of intervening creditors has been 
fastened upon the property, the delivery of the property, under such 
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circumstances, will not constitute an illegal and voidable preference 
under the bankruptcy law. Thompson v. Fairbanks,196 U. S. 516, 25 
Sup. Ct. 306, 49 L. Ed. 577; Humphrey v. Tatman, 198 U. S. 91, 25 
Sup. Ct. 567, 49 L. Ed. 956. 

In the case of Sabin v. Camp (C. C.), 98 Fed. 974. the court held 
that a transaction which was so consummated within the four months 
was not a preference, because it had originated before, and used this 
language: 

‘* What was done wasin pursuance of the pre-existing contract, to which no ob- 
jection was made. Camp furnished the money out of which the property, which is 
the subject of the sale to him, was created. He had good right, in equity and in law 
to make provision for the security of money so advanced, and property purchased, 
by his money isa legitimate security and ene frequently employed. There is always 
a strong equity in favor of a lien by one who advances money upon the property 
which is the product of the money so advanced. This was what the parties intend- 
ed at the time, and to this, as already stated, there is and can be no objection in law 
or in morals. And when, at a later date, but still prior to the filing of the petition 
in bankruptcy, Camp exercised his rights under this valid and equitable arrangement 
to possess himself of the property and make sale of itin pursuance of his contract, he 
was not guilty of securing a preference under the bankruptcy law.” 

The Supreme Court of the United States approved the case last 
cited in the case of Thompson v. Fairbanks, supra, and, in that case, 
said: 

‘The principle that the taking possession may sometimes be held to relate back 
to the time when the right todo so was created is recognized in the above case. So 
in this case, although there was no actual existing lien upon this after-acquired 
property until the taking of possession, yet there was a positive agreement, as con- 
tained inthe mortgage and existing of record, under which the inchoate lien might 
be asserted and enforced, and when enforced by the taking of possession that pos- 
session under the facts in this case related back to the time of the execution of the 
mortgage of April, 1891, as it was only by virtue of that mortgage that possession 
could be taken. The Supreme Court of Vermont has held that such a mortgage 
gives an existing lien by contract, which may be enforced by the actual taking of 
possession, and such lien can only be avoided by an execution or attachment credit- 
or whose lien actually attaches before the taking of possession by the mortgagee. 
Although this after-acquired property was subject to the lien of an attaching or an 
execution creditor if perfected before the mortgagee took possession under his mort- 
gage, yet, if there was no such creditor, the enforcement of the lien by taking pos- 
session would be legal, even if within the four months provided inthe act. There is a 
distinction between the bald creation of a lien within the four months and the enforce- 
ment of one provided for in a mortgage executed years before the passage of the 
act, by virtue of which mortgage and because of the condition broken title to the 
property becomes vested in the mortgagee, and the subsequent taking possession 
becomes valid, except as above stated.” 

In view of the principle asserted by these cases, it seems to me 
that the exercise of the right to take possession of the pledged prop- 
erty, within the four months, did not constitute an illegal preference, 
because it was done pursuant to a valid agreement to pledge for which 
a present consideration had moved to the bankrupt, and therefore re- 


lated back to such agreement, except as against intervening claim- 
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ants who had perfected liens on the pledged property in the interim, 
of whom there were none. The trustee represented no class of credi- 
tors who could successfully attack the transaction. 

The petition for review is granted, and an order will be made by 
the court granting the prayer of the original petition and directing 
the two automobiles to be turned over to the petitioners in the origi- 
nal petition filed with the referee; and the trustee is taxed with the 
costs of this proceeding. 


FALSE ENTRIES IN BOOKS OF NATIONAL BANK. 


United States v. Wilson, United States Circuit Court, 8. D. Florida, Feb. 23,1910. 176 Fed. Rep. sos. 


A mistake on the part of an officer of a national bank in making an entry in the 
books of the bank does not constitute the making of a false entry within the mean- 
ing of the United States statutes. 


T. K. Wilson was indicted for violating the national bank act 
(Rev. St. $ 5209 [U. S. Comp. St. igor, p. 3497]). 

SHEPPARD, District Judge (charging jury). The defandant Wilson 
is on trial before you charged in an indictment of six counts with 
having intentionally made sundry false entries in the books of the 
National Bank of St. Petersburg. The defendant interposed the plea 


of ‘‘not guilty,”’ which raises the issue of his guilt, that now rests solely 
upon an honest and impartial discharge of your duty under the guid- 
ance of the law which now becomes my duty to explain to you. 

By the national bank act, any three or more persons who comply 
with certain requirements therein set out can obtain a charter to set 
upanational bank. The primary purpose of the law was to provide 
a means by which the government might carry on its large fiscal op- 
erations so as to invite the public confidence in the banks thus char- 
tered to do business throughout the country, but the law subjects 
them to certain regulations looking to a wise and safe administra- 
tion of business, as well as the supervision of the head of the govern- 
ment bureau at Washington, the Comptroller of Currency, whose 
duty it is to keep a diligent watch over the conduct of the affairs of 
every national bank in the United States. 

It is this recognized responsibility and this known supervision of 
the conduct of such institutions which invite the public confidence 
and which the law governing their conduct is madeasafeguard. The 
officers of all national banks are wisely held to a rigid observance of 
the restrictions of the law, and any wrongdoing of such officers is se- 
verely denounced by section 5209, Rev. St. (U. S. Comp. St. 1go1, p. 
3497). This section provides: 

“Every president, cashier, director, teller, clerk, or agent of any association who 
embezzles, abstracts, or willfully misapplies any of the moneys, funds, or credits of 
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the association, * * or who makes any false entry in any book, report or statement 
of the association, with intent, in either case to injure or defraud the association, or 
any other company, body politic or corporate, or any individual person or to deceive 
any officer of the association, or any agent appointed to examine the affairs of the 
association; and every person who with like intent, aids orabets any officer, clerk or 
agent in violation of this section shall be deemed guilty of a misdemeanor. * *”’ 

The plea of not guilty puts the burden upon the United States to 
prove beyond a reasonable doubt to your satisfaction every material 
allegation of the indictment, viz., that T. K. Wilson, as cashier of 
the National Bank of St. Petersburg, within the Southern district of 
Florida, within three years before the finding of this indictment, did 
knowingly and intentionally make a false or false entries in the books 
of said bank, with the purpose of deceiving or defrauding any agent 
of the government of the United States charged with the duty of 
supervising the transactions of said bank or inspecting its books and 
accounts. 

An entry which is intentionally made to represent what is not true 
or does not exist isa false entry. A falseentry made in the books 
of a bank, denounced by the statute, is an entry made in such book 
by the cashier or other officer of the bank that is intentionally and 
knowingly false when made. It must be intentionally made, of what 
is not true and does not exist, with intent to deceive the officers or 
defraud the association. 

It is not the purpose of the law to punish any officer of a national 
bank who through mistake makes an entry in the books of the bank 
which he believes to be true, although in fact it may be false. To 
warrant a conviction for a false entery on the books of the bank the 
jury must find, not only that the entry was false on the books of the 
bank, but was knowingly false; it is necessary that the defendant 
knew at the time that they were made that the entries were false. 

The offense may be committed personally or by direction; by 
causing another to do it, therefore, if the fact stated in a slip was 
known to be untrue, it is a false entry, and copying such false entry 
in the books with intent to deceive would be a violation of the statute. 

The circumstance of its not having been done skillfully or that it 
could be easily detected by inquiry from the examiner of the books 
of the bank would not render such entry any the less criminal if made 
to deceive or defraud any agent of the Comptroller of Currency, ap- 
pointed to inspect the books and accounts of said bank. A simple 
mistake in making an entry in a book growing out of a clerical erior 
would not make an officer of a bank guilty under this statute. In 
order to make the act criminal it must be committed with intent to 
deceive an agent of the Comptroller of the Currency. It is not in- 
cumbent on the government to show on trial that the party accused 
had malice or ill will toward the bank, or its officers, or that there 
should be any well-planned scheme or design to effect injury to the 
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bank. Buta thing is regarded as intended if willfully done. So 
while this offense must be committed by the accused with intent to de- 
ceive someagent of the Comptroller—that is, a national bank examiner 
—that intent, however, may be conclusively presumed from the do- 
ing of a wrongful and illegal act, which necessarily would result in 
deceiving the bank examiner. Illegal acts, knowingly and wrong- 
fully done, can neither be justified nor excused on the ground of in- 
nocent intent. The character of the act—the circumstances surround- 
ing the doing of the act—determine in a large degree the question of 
intent. The burden of proof is upon the government to prove every 
material allegation in the indictment beyond a reasonable doubt. 

A reasonable doubt does not mean every doubt that may flit through 
your minds in the consideration of this case, but a doubt for which 
you can give a reason if called on todo so. If, after a careful con- 
sideration and comparison of all the evidence with the law as given 
you by the court, you find a doubt which leaves your minds unsatis- 
fied, arising from the testimony in the case, or a lack of evidence, 
that would be a reasonable doubt, a doubt of which you should give 
the defendant the benefit, and acquit him. A doubt by any consid- 
eration outside the evidence, or insufficiency of evidence or doubt 
borne of merciful inclinations, or one prompted by sympathy for the 
accused, is not what is meant by a reasonable doubt. Neither can 
you create sources of doubt by resorting to matters outside the evi- 
dence. You are required to decide the questions submitted to you 
from the strong probabilities of the case, and the probabilities need 
not be so strong as to exclude all possible doubt, but must be so strong 
as to exclude every reasonable doubt. 


ap Ay on 


GUARANTOR RELEASED BY EXTENSION OF TIME TO 
MAKER. 


Northern State Bank of Grand Forks v. Bellamy, Supreme Court of North Dakota, March 21, 1910 
125 N. W. Rep. 888. 

One who, without consideration, indorses a promissory note as follows: ‘For 
value received I hereby guarantee the payment of the within note, and hereby waive 
presentment, demand, protest and notice of protest,” is a guarantor. He is second- 
arily liable within the meaning of the Negotiable Instruments Law and is released 
from liability by an extension of time granted without his consent to the maker. 


Action by the Northern State Bank of Grand Forks against James 
Bellamy, Sr. Judgment for plaintiff, and defendant appeals. Re- 
versed, and action dismissed. 


Extswortu, J. The record on appeal in this case consists of the 
judgment roll alone, and from the findings of fact made by the trial 
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court it appears that on February 17,1906, the Drayton Milling Com- 
pany, a corporation, madeand delivered to the plaintiff its promissory 
note for $6,000, which note was indorsed as follows: ‘* Pay North- 
ern State Bank, Grand Forks, N. D., or order. For value received, 
I hereby guarantee the payment of the within note and hereby waive 
presentment, demand, protest and notice of protest.” This writing 
upon the back of the note was signed by the defendant and appellant, 
Bellamy, and several others. The sum of $2,000 and interest on this 
note to April 1, 1907, was paid by the maker. On October 24, 1906, 
and again on December 17, 1906, plaintiff, without the knowledge or 
consent of appellant, Bellamy, for a valuable consideration, entered 
into an agreement with defendant Drayton Milling Company, by the 
terms of which it was agreed that the payment of the note should be 
extended for a period in each case, of 90 days. At the expiration of 
the extended time, Drayton Milling Company,the maker of thenote, be- 
ing in default of the balance due upon it, suit was commenced against 
it and the parties signing the guaranty on the back of the note. Ap- 
pellant answered in this suit, setting out facts substantially as here- 
inbefore narrated and claimed as a defense to the action that by the 
extension of time of payment made to Drayton Milling Company, 
the principal debtor, he was released from liability upon his guaran- 
ty. The trial court held that appellant was in law a surety, and as 
such primarily liable upon the note sued upon, and was therefore not 
released from liability by the extention of time allowed Drayton Mill- 
ing Company. The only question presented for determination upon 
this appeal is the correctness of this holding. 

The trial court found that appellant received no part of the con- 
sideration for the loan made by plaintiff to Drayton Milling Company, 
nor was the loan for his benefit; that he was not the principal debtor 
in said loan, orin any manner liable upon the note except by signing 
the agreement upon the back, the wording of which is above set out. 
His liability was, therefore, in no manner distinguishable from that 
of an absolute guarantor of payment, and must be measured by set- 
tled rules applicable to that relation. 

Under the law in reference to negotiable instruments in force pri- 
or to the year 1899, it is conceded by counsel for respondent that 
the act of plaintiff in extending the time of payment to the principal 
debtor without the knowledge or consent of appellant exonerated 
him from liability. Section 6092, Rev. Codes 1905; Foster County 
State Bank v. Hester, 119 N. W. 1044. In 1899 a new law upon the 
subject of negotiable instruments was enacted by the Legislature, 
which, as respondent contends, contains certain provisions that alter 
and superseded the rules in force prior to that time governing the 
relation of guarantor. Section 6422, Rev. Codes 1905, which isa 
part of this new enactment, is as follows: ‘*‘A person secondarily 
liable upon the instrument is discharged: * * By any agreement 
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binding upon the holder to extend the time of payment, or to post- 
pone the holder’s right to enforce the instrument unless made with 
the assent of the party secondarily liable, or unless the right of re- 
course against such party is expressly reserved.’’ As this section 
provides in express terms the means by which a party may be released 
from the obligation of a negotiable instrument, its provision must be 
regarded as precluding such relief to all parties not within the class 
described. Theterm ‘‘ secondarily liable” is defined by § 6494, also 
a part of the new law, in these words: ‘‘ The person primarily liable 
on an instrument is the person who by the terms of the instrument 
is absolutely required topay the same. All other parties are second- 
arily liable.”” It seems clear that, if by the adoption of the new law 
a guarantor of payment can be said to be included in the class of 
parties primarily liable on the instrument, appellant would not be re- 
leased from his obligation by the extension of time given to Drayton 
Milling Company as such act now operates to release only those 
secondarily liable. The question of appellant’s liability,therefore, de- 
pends wholly upon the construction to be given the section defining 
the term ‘‘person primarily liable.”” The theory of the trial court 
seems to have been that the liability of appellant was in law coex- 
tensive with that of asurety upon the note; that a surety being. by 
theterms of the instrument, absolutely required to pay the same, is 
primarily liable thereon and is not released by an extension of time 


granted to the maker without his consent; and that, the liability be- 
ing the same, a guarantor and surety might be proceeded against 
under the same rule. 

That a surety under a law of negotiable instruments uniform with 
that of our state is primarily liable has been held by several recent 
cases. 


The nature and character of the contract of guaranty isan import- 
ant factorin the determination of thispoint. ‘‘ Guaranty isan under- 
taking by one person that another shall perform his contract or fulfill 
his obligation, and that in case he does not do so the guarantor will 
do it for him. A guarantor of a bill or note is one who engages that 
the note shall be paid.”” The ‘‘ contract of guaranty” is broadly and 
clearly distinguished from thatofsuretyship. ‘‘ A contract of surety- 
ship is a contract by which the surety becomes bound as the principal 
or original debtor is bound. It is a primary obligation, and the cred- 
itor is not required to proceed first against the principal before he 
can recover from the surety. The surety isbound with his principal 
as an original promisor, that is, he is a debtor from the beginning and 
must see that the debt is paid and isheld ordinarily to know every Cce- 
fault of his principal, and cannot protect himself by the mere indul- 
gence of the creditor, nor by want of notice of the default of the 
principal, however such indulgence or want of notice may, in fact, 
injure him. Being bound with the principal, his obligation to pay is 
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equally absolute. On the other hand, the contract of a guarantor is 
his own separate contract; it isin the nature of a warranty by him 
that the thing guaranteed to be done by the principal shall be done, 
and is not merely an engagement jointly with the principal to do the 
thing. A guarantor, not being a joint contractor with his principal, 
is not bound to do what the principal has contracted to do, like a sure- 
ty, but only to answer for the consequences of the default of the prin- 
cipal. The guarantor aas to answer for the consequences of his prin- 
cipal’s default. A surety is an insurer of the debt. A guarantor 
is an insurer of the solvency of the debtor. A surety may be sued 
as promisor, but a guarantor cannot.” Ogden, Negotiable Instru- 
ments, § 220. 

With these considerations in mind, it is apparant that while, in its 

ultimate results, the liability of a guarantor may be as absolute as 
that of a surety, the nature of his contract and the procedure necessary 
to hold him are very different. Authorities all agree that a contract 
of guaranty is entirely separate from that contained in the negoti- 
able instrument to which it is appended, and that the remedy of the 
holder of the note against a guarantor must be pursued as a distinct 
cause of action. Ogden, Negotiable Instruments, §220. By express 
provision of our Code persons liable severally for the same debt or 
demand, although upon different obligations or instruments, may, at 
the option of the plaintiff, be included as parties to the same action. 
Section 6819, Rev. Codes 1905. In the absence of this provision, a 
guarantor must be proceeded against in a separateaction. The fact 
that his contract isindorsed upon the negotiable instrument by which 
he is bound does notin the least alter the charactor of his obligation. 
‘‘The engagement or contract of guaranty may be and often is 
written on the back of the note or bill, but it may as well so far as 
the guaranty is concerned, be written on a separate piece of paper.” 
2 Parson’s Notes & Bills, 119. ‘‘The contract of a guarantor is his 
own separate contract. It is in the nature of a warranty by him that 
the thing guaranteed to be done by the principal shall be done, and 
not merely an engagement jointly with the principal to do the thing. 
The surety’s promise is to pay a debt which becomes his own debt 
when the principal fails to pay it. But the guarantor’s promise is 
always to pay the debt of another.” A liability such as this, although 
it may result in requiring a guarantor to pay the note, is not predicat- 
ed upon ‘‘the terms of the instrument,” but upon a contract entirely 
separate and distinct. 

The terms ‘‘ primary and secondary,” when they apply to the par- 
ties to an obligation, ‘‘refer to the remedy provided by law for en- 
forcing the obligation, rather than to the character and limits of the 
obligation itself.” Kilton v. Prov. Tool Co., 22 R. I. 605, 48 Atl. 
1039. Therefore, however closely analogous may be the ultimate lia- 
bility upon the instrument of surety and guarantor, the clear distinc- 
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tion in the character of their respective contracts, and the procedure 
by which their obligations must be enforced, operates to place these 
parties in different classes of the persons liable as defined by the new 
law of negotiable instruments. The purpose in making a classifica- 
tion not provided by the former law would seem to be to strengthen 
the credit of negotiable paper by protecting the holder against a 
claim that persons directly and absolutely liable by the terms of the 
instrument had in fact signed, not as joint makers, but insome other 
capacity. As the law now stands, these questions of primary and 
secondary liability are to be resolved only upon the face of the instru- 
ment. All persons by its terms absolutely required to pay the same 
may be held as primarily liable; all others, secondarily. When a 
party on signing clearly indicates upon the instrument the capacity 
in which he is willing to be bound, the holder in accepting it cannot 
misapprehend its true quality, for he then knows that the party may 
be held in that capacity and no other. Appellant signed as guaran- 
tor, and, asin that capacity he was secondarily liable upon the in- 
strument, he was released, as under the former law, by an extension 
of time to the principal debtor without his assent. As affecting him 
the principle governing the relation of holder and guarantor under 
the former law is unchanged. 

The judgment of the district court against the defendant, Bellamy, 
is reversed, and it is directed to dismiss the action as to him. All 
concur. 


SpautpinG, J. I concur in the result, but cannot assent to all 
that is said in the opinion. 


EXCISE TAX AND SAVINGS BANKS. 

The Treasury Department, Washington, has issued a letter relative to the pay- 
ment of the special excise tax by mutual savings banks. It says it is impossible 
for collectors to determine from the name whether or not a corporation is subject to 
the provisions of Section 38 of the Act of August 5, 1909, and it has been the prac- 
tice to require a return properly verified or a statement under oath in which the facts 
are set forth as to the liability or non-liability of the corporation to the provisions of 
this Act. 

Tf the Savings Banks do not have a capital stock and are not organized for 
profit tt would appear that they are not subject to the law providing for a special 
exercise tax on corporations; and a statement of the facts under oath either on the 
prescribed form or'in a separate statement may be filed with each collector of Internal 
Revenue in whose district such a bank may be located. 

An opinion of the Attorney General, dated February 14, 1910, holds that mutual 
savings banks having no capital stock and not organized for profit are not liable to 
this tax. 
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Devoted to Matters of Especial Interest to 


SAVINGS BANKS AND FRUST COMPANIES 


Conducted 
BY W.H. KNIFFIN, JR. 


Cashter of the Home Savings Bank, Brooklyn, N. Y. 


LITTLE POINTS IN LAW FOR SAVINGS BANK MEN. 


(Based upon Court decisions.) 
No. 6. 
GIFTS CAUSA MORTIS. 

Any owner of a savings bank book is entitled to draw upon presentation 
of the book, and giving satisfactory evidence of ownership, and the bank 
cannot require an order or power of attorney as a condition of payment. 

Gifts cavsa mortzs are not invalid when the donor does not die of the 
disease from which he apprehended death, but from some other disease 
existing at the same time. 


HE law recognizes two kinds of gifts: 7uter vivos—between 

the living; and cauvsa mortis—in contemplation of death. 

A gift7zter vives contains two elements—the intention to 

give and the delivery of the thing given into the control 

of the donee. And if not the thing itself, then that 

which represents it. <A gift cawsa mortis, however, con- 

tains three elements: the thing must be given in appre- 

hension of death; it must be delivered with the inten- 

tion of giving; it reverts to the giver if the donor sur- 

vives. Gifts of either sort are based upon the fundamental right 
every one has of disposing of his property as he wills. The law leaves 
the power of disposition complete, but to guard against fraud, regu- 
lates the methods by which it is accomplished. Gifts of deposits in 
savings banks are generally of the sfer vivos sort; but frequently of 
the causa mortis variety. The courts do not encourage the latter 
as the evidence is not always satisfactory and the intent of the 
donor difficulttoascertain. Tothe average depositor, the pass book 
represents so much money, and he often labors under the impression 
that anyone can get the funds by presenting the book. While in the 
present case, this position is taken, delivery of the book is not a 
complete and unassailable transfer of the funds; for while the book 
is the contract of deposit, itis not a negotiable instrument; and while 
it is the evidence of the deposit and the terms upon which the money 
is deposited, it is not in itself, under ordinary circumstances, an order 
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for the money which the bank is bound to recognize, if unaccompan- 
ied with proof of ownership. 

The depositor, in dire distress, facing death, or anticipating it, fre- 
quently has handed the book to another saying, ‘* Take this, it’s yours, 
and get the money,” little knowing how difficult will be the process. 
For present purposes we shall consider only gifts causa mortis, and 
one case presenting the question very clearly and concisely. 

It must be borne in mind that such a gift does not become a com- 
pleted gift until the donor dies; but whether he must die of the dis- 
ease from which he feared death at the time of delivery, is a mooted 
question, and for an answer we have the present case. It is clear, 
as Chief Justice Shepley puts it, ‘‘ The gift must be made in con- 
templation of the near approach of death, to take effect absolutely 
only upon the death of the donor.” The property, or evidence of 
ownership, must be delivered, either to the donee or some one for 
his use and benefit. The donor must part with control of the prop- 
erty, so that in case of his death the title will be vested in the donee. 
If the donor recovers from the impending death the gift is revoked 
and the donee has no title. In the case of savings banks, the pass 
book is of course, the vital element, coupled with possession of the 
same and intent of the owner to make the gift. 

A $40,000 GIFT +» CAUSA MORTIs.” 

The facts in the case under discussion are simple. On October 
Ist, 1888, Charles H. Edwards, being about to go to the hospital for 
an operation, handed a tin box to James A. Ridden, saying he was 
apprehensive of death from the operation, and if he did not return, 
the box and contents were his. The box contained savings bank 
books representing upwards of $40,000. The operation was apparent- 
ly successful, but, eleven days afterward, he suddenly died from 
heart disease with which he was afflicted when he went to the hospit- 
al, and in which he was still confined. The administrators of the 
estate of Edwards contested the gift on the ground that he did not 
die from the disease on account of which the operation was performed. 

The court admitted that this case was a ‘‘ novel one in some of its 
features, and interesting.’ The intent of the donor was proved by 
finding a note in the bureau of the room occupied by Edwards in the 
home of Ridden. The note reads as follows: 

**Friend Jim:—Should I not survive from the effects of 
the operation about to be performed on me at St. Luke's 
Hospital, this is my last will and request that you will 
take charge of my body and have it placed in my family 
plot in Greenwood Cemetary, and also that yau take full 
charge of all my personal effects of every kind, and to have 
and to hold the same unto yourself, your heirs and assigns 
forever. You will find my papers and all my accounts in 
the box. C. H. Edwards.” 





SAVINGS AND TRUST DEPARTMENT. 535 


This was dated the day before he went to the hospital, and its gen- 
uineness is unquestioned. The court states intheopinion: ‘‘ The gift 
was consummated by the delivery of the books, and no other form- 
ality was needed to constitute the actual delivery of the bank depos- 
its needful to vest the possession and title inthe donee. * * Tocon- 
stitute a valid gift, either ¢v/er vivos or causa mortis, the general rule 
in England and in this country, and particularly in this state, is that 
any delivery of property which transfers to the donee either the le- 
gal or equitable title, is sufficient to effectuate a gift.” 


ORDER OF WITHDRAWAL NOT REQUIRED. 


A ruling that would seem to be open to question, and open to abuse 
was made in this case. It was claimed by the contestants that the 
delivery, according to the by-laws of the bank was ineffectual with- 
out an order or power of attorney from the owner of the book. ‘* But,” 
says the court, ‘‘the depositor can draw the money without making an 
order, simply by the presentation of the book, and so can any owner of 
the book. Suppose the plaintiff had purchased the book, and had thus 
become the absolute owner thereof; he could have drawn the money 
as owner on presentation of the book and the bank could not have re- 
quired as a condition of payment that he should procure a power 
of attorney or an order from one baving no interest, legal or 
equitable, in the deposit. The owner in such a case should pro- 
duce satisfactory evidence of his ownership of the book, and if the 
bank refused to pay he would be obliged to establish such ownership 
by any competent evidence, and nothing more.” 

The point was also presented as to whether death from a surgical 
operation to which one voluntarily exposed himself, would operate 
to effectuate a gift causa mortis. The court held that death from an 
operation to cure a disease, was in a proper sense, death from that dis- 
ease. The novel point here presented is the one that Edwardsdied from 
heart disease and not from the disease from which he apprehended 
death, but the court holds: ‘‘ The doctrine meant to be laid down is 
that the donor must not recover from the disease from which he an- 
ticipated death,” and is sure ‘‘no case can be found holding that 
death must ensue from the same disease and not from some other 
disease existing at the time and not known.”’ The rule is, the donor 
must not recover. If he does, the gift is void; if he does not recover, 
and the gift is not revoked it becomes effectual. The point is: would 
Edwards have died from heart disease, but for the operation? He 
might have, some time; but would he have died at that particular 
time? Nomancantell. Andit was very evident that the operation 
was instrumental in causing death. The court ruled in this case as 
follows: ‘‘Sound policy requires that the laws regulating gifts causa 
mortts should not be extended, and that the range of such gifts should 
not be enlarged. We, therefore, confine our decision to the precise 
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facts of this case, and we go no further than to hold that when a gift 
is made in the apprehension of death from some disease from which 
the donor did not recover, and the apparent immediate cause of death 
was some other disease with which he was afflicted at the same time, 
the gift becomes effectual.” Ridden v. Thrall, 125 N. Y. 572. 


——__ +, +>, +, — 


THE PROFITABLENESS OF THE SAVINGS ACCOUNT. 

The cost of carrying an account in a commercial bank, and the re- 
sulting profit to the bank, has been ascertained with enough accuracy 
to determine the desirability of various sorts of accounts. Several 
items must be taken into consideration in the analysis of such an ac- 
count in order to obtain correct results. The reserve must be set 
aside and considered dormant; the average rate for money during 
the period and the time items are in process of collection ascertained; 
the cost of stationery and clerk hire, the overhead charges, etc., all 
duly considered in theanalysis. But this analytical study of accounts 
has demonstrated that many accounts which on their face would seem 
profitable, prove, under the microscope, to be otherwise. Forinstance, 
the account of a large firm, depositing many country items, and being 
permitted to check against the same without restriction, and whose 
average balance was about $10,000 proved to be a loss to the bank, due 
to the fact that the customer was checking out uncollected items, and 
therefore using the bank’s funds gratis. One of the largest banks 
in New York has recently ordered that all accounts showing an aver- 
age balance of less than $200, will be charged $1.00 monthly, as the 
cost of handling the same. 

But in a study of savings accounts, whether in trust company, 
savings bank or bank of discount, the feature of uncollected items 
may be eliminated, as all such deposits are practically cash deposits, 
and are not drawn upon with frequency. The item of reserve must, 
except in those banks segregating their deposits, and treating them 
in a manner similar to savings banks, be taken into consider- 
ation. This would cut into the profitableness of such accounts to the 
extent of the reserve; and the interest rate would necessarily have 
to be averaged, as it is subject to fluctuation. For present purposes, 
however, we shall work on the theory that the money is subject to 
savings bank rules; that is, all funds, save the counter cash, are work- 
ing all the time, and at a rate to earn 5 per cent. And, also, that in- 
terest is computed in January and July by the quarterly rule in force 
in the majority of savings banks and trust companies, as well as in 
many banks of deposit operating savings departments. 


CHARACTER OF SAVINGS ACCOUNTS. 


The accounts of a savings character, wherever deposited, will 
readily divide themselves into four groups: First, the purely savings 
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accounts, or those on which deposits are regularly made in small or 
comparatively small amounts, and are more or lesspermanent. Such 
accounts are the backbone and sinew of the savings bank business. 
The second group will be constituted of those of a savings nature, 
but accumulated for a specific purpose, and which will be drawn in 
part or whole when the purpose is attainable, as in buying property, 
going into business, marriage, etc. These, too, are eminently desira- 
ble. The third class will consist of legacies, endowments, receipts 
from life insurance and gifts. Such are usually received by the donee 
in lump sum, and the amount so large that it gets the better of their 
good judgment, and the weaknesses of human nature crop out, and 
much of this sort of money is soon gone, as any savings bank man 
will testify. The last class is formed of what may be termed specula- 
tive accounts—that is, money awaiting investment. Trust companies 
are more apt toreceive large sums from this source than savings banks, 
as the latter are under restrictions as to the amount one individual 
may deposit, and many restrict the amount that may be deposited 
within a certain period. Some savings banks will not accept more 
than $500 in six months from the same individual. In some sections, 
notably the large cities in which the opportunities for investment are 
many, a break'in the stock market, a panic, a slump in real estate, 
or a boom, is accompanied by many large withdrawals of this specula- 
tive money. 


This was amply demonstrated in the panic of 1907, and bank men 
the country over witnessed large withdrawals of large deposits to take 
advantage of favorable money rates. But when rates in the open 
market are low the savings banks are flooded with money by these 
same depositors, in order to obtain a better rate than is afforded in 
other fields. 


The ‘limit account” is therefore frowned upon by many bank 
men, and is not considered the most desirable, not only upon the 
theory that the man or woman who accumulates $3,000 and upward 
is capadle of making their own investments, but also upon the his- 
torical fact that they w//. 

It is the purpose of this article to analyze four accounts, each one 
typical of the group to which it belongs, in the endeavor to ascertain 
the desirability of the various classes, from a mathematical standpoint, 
leaving aside all question of desirability from a moral or sentimen- 
tal viewpoint. 

We shall take, first, the account of a thrifty stonecutter, whose 
account is a fair example of steady, persistent thrift. As will be 
seem, it grew steadily, was never drawn upon, on the theory that 
money once saved should never be touched, and, as a matter of fact 
this man came near suicide when out of work rather than draw on 
his past savings: 





THE BANKING LAW JOURNAL. 


Example No. 1. 
STRICTLY SAVINGS ACCOUNT. 
Deposits from July 1, 1908, to January I, I9I0. 

1908. Time in bank (days). 
July ist 3 » $i, 540 
July deposits 510 
August deposits . 480 
September ‘* 450 
October a 420 
December ‘‘ 360 

T9090. 
January deposits 360 
February ‘‘ 300 
March e 270 
April 4 240 
May is 210 
June -" 180 
July is 3 150 
August . 120 

OREN IN oi. «6 dno stbecn as No withdrawals. 


Total interest earned on the above deposits for 18 months at 5% % hig 8" 
Interest credited for eighteen months, 4 % (quarterly periods)...... 84.31 


Profit to bank 
Per cent. of profit 
The second group is illustrated by an account of a savings nature, 
but drawn out in whole, without regard to the time of year or the 
interest sacrificed, as the end for which it was saved was a greater 
incentive than the interest earned. This account well typifies its 
class, inasmuch as it was the account of a German Friendly Aid So- 
ciety, whose members contributed monthly to the fund, held a pic- 
nic in summer, a ball in winter, and at Christmas time divided the 
year’s accumulation pro rata, and at the same time had the protec- 
tion of sick and death insurance during the interim. The same would 
hold true of an account built up awaiting a business opportunity, or 
chance to buy real estate at favorable figures. 
Example No. 2. 


SAVINGS ACCOUNT ACCUMULATED FOR DEFINITE PURPOSE AND WITHDRAWN 
BETWEEN PERIODS. 
Ran from February, 1909, to January, Ig!o. 

1909. Date of deposits. Amount. Time in bank (days). 
February 17 $150 311 
February 24 50 304 

125 292 
150 264 
125 22 
175 214 
100 200 
200 178 
146. 170 
August 10 200 140 
September 14 75 106 
October 13 150 77 
November 20..... 40 
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Interest earned at 5 % 
Interest paid July 1 


Net to bank 
Percentage of profit 

Had the account remained one week longer, thus becoming entitled 
to January interest ($24.25), the profit would have been but $19.16, 
or .0108 %. 

The account of a spendthrift will illustrate the third group. The 
profitableness of these accounts will depend somewhat upon the time 
of year deposited, which isas likely to be in the middle of an interest 
period as at any other time; and, as will readily be seen from the ex- 
ample, the balance is a constantly diminishing one, and in its analysis 
proves to be the most profitable of all. The loss of such money, be- 
ing gradual, is not felt, as the drafts would be offset by other depos- 
its of thrifty people who build up an account in about the same man. 
ner as one of spend-thrift habits would tear it down. The case cited 
is that of one of four children who became heirs-at-law of their father’s 
estate, one brother taking title and paying each of the three their 
proportion, one of whom received $1,100 and spent it in *‘ riotous 
living” in about seven months. 


Example No. 3. 
SPENDTHRIFT ACCOUNT. DIMINISHING BALANCE FOR SEVEN MONTHS. NO 
ADDITIONS, SAVE ONE ITEM OF INTEREST, $3.50. 
Account ran from March, 1909, to October of the same year. 


Time in bank (days). 
First deposit March 1, 1909... $1,100 15 
Balances. 


June 15 

July! 

July 15 
August! 
August 15 
September | 
September 15... 
October 15 


Total earnings of the above deposits while in bank at 5 4 
Paid depositor July 1st (4 %) 


Net profit 
Average monthly balance, $388. 
Percentage of profit, .0287. 

The purely speculative account, or, rather, the account which is 
merely ktpt for convenience, and awaiting investment, is illustrated 
by the account of a speculator in real estate, principally in second 
mortgages. The large deposits indicate mortgages paid off or install- 
ments due and received, and placed in bank for safe-keeping until the 
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funds could be re-invested in the same line. Not all speculative ac- 
counts would be withdrawn at inopportune times as was the $4,000 
debit on this one, but would have held over until July, thus cutting 
down the bank's profit. 

At first sight such accounts would seem undesirable from a savings 
bank point of view, and more suited to commercial banks, but the 
profit would seem to indicate that such are fully as desirable as the 


first mentioned above. 
Example No. 4. 
SPECULATIVE ACCOUNT, IDLE MONEY AWAITING INVESTMENT. 
Time in 
Date, 1907. Deposits. Payments, Balance. bank (days). 
BEOY BO. 2.00.05 $100. ees 240 
July 5 204. ; 205 
October 20.... ,000 : . 100 
a 210. 
7908, 
January | 
February 15... 
April 30.....<.. 50. rere 310 
880. 
: 882. 
September 2... : 942. 
nf Bos : 1,442 
October I...... : 1,942. 
7909. 
January | , Bene 1,970. 
February 13... ; euetais 4,030. 


March 30...... ‘ aaenen 4,006. 
i Se stasis . 66. 
7 See ; penance 68. 
September 22.. ‘ 1,310. 
October 30.... ie 5 960. 
November 10.. ae .16 ‘ni 


$6,830.24 $6,830.24 
EE AO av ions is cis os nee dein es ese veens $6,830.2 
Total earnings while in bank (5 %) 
Interest credited depositor 


Percentage of profit, .o112. 
To sum up, we find, by comparison, the following facts: 


The account of purely savings character shows net profit of .0120 % 
The semi-savings account, withdrawn when of considerable 
Re iicrdicismsecsacicccnscces nadia eeronmcets coisa cheieidb Reese eilieancamabia « 0247 % 
The spendthrift account .0287 % 
The speculative account .0112 % 
The conclusion might therefore be drawn that, as between the 
two, the savings and the speculative, there is but little difference, 
and likewise between the semi-savings and the spendthrift; the lat- 
ter, of course, depending upon when the amounts were withdrawn. 
The most profitable in the long run would probably be the spendthrift, 
as such an one would not consider the loss of a few dollars interest, 
while the semi-savings depositor would be likely todo so. The least 
desirable of all savings accounts is, doubtless, that which comes in 
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at the close of the days-of-grace. period and is withdrawn at the close 
of the interest period, thus giving the bank no benefit of idle time, 
and the loss attending the days of grace besides. Such accounts are 
severely frowned upon by all good banks, and one such depositor was. 
summarily ‘‘ despatched” from one bank with more speed than cere- 
mony for withdrawing his money twice each year and speculating in 
Wall Street with it for a week or so and redepositing the same in 
time to benefit by the days of grace. 

The cost of handling one account would be no greater than the 
other, unless the ground be taken that the reserve of savings banks 
is kept to meet speculative withdrawals, and is, therefore, only earn- 
ing the rate paid on daily balances (from 2 to 3 per cent.), when the 
profit would disappear. 

The only account positively carried at a loss is that opened for a 
small sum, say one dollar, a pass book costing four cents issued, a 
ledger account opened, a card signature filled out, and then closed in 
a day or two (as many are), thus, in the item of stationery, proving a 
decided loss as well as a decided nuisance. 


DATES OF 1910 CONVENTIONS. 


Place. Date. 
.Los Angeles... .Oct. 3-7..... 
Chattanooga....June 8-10....H. G. Proctor 
Phoenix......... Nov. il, 12.. Morris Goldwater... 
.--Grand Junction..Sept. 27-29. ..G. L. V. Emerson. . 


Name. 
a SS See 


Address. 
...New York. 
Richmond. 
Prescott. 

. Silverton. 


Secretary. 


.F. E. Farnsworth. 


Colorado .. 


Connecticut 
Georgia ....5-. 
Idaho.... 


Indiana 


Maryland 
Massachusetts. . 
Michigan...... 
Minnesota... 
Montana 


North Carolina. Wilmington 


North Dakota. . 


Oregon 
Pennsylvania... 
South Dakota .. 
Virginia 
Washington.... 


West Virginia. . 
Wisconsin 


.. Idaho Falls 
ee Cairo 


.Port Huron 
..St. Paul 


June 8, 9.... 


June 7, 8.... 
June 21, 22.. 


Oct. 26, 27.. 
Evansville ......Sept. 14, 15. 
Des Moines..... June 16, 17.. 
Blue Mountain. . June 21-23.. 
Pittsfield........June 8,9... 
June 21-25.. 


22.2 


aey5 = 


C. E. Hoyt......... 


.R. L. Crampton.... 
.Andrew Smith 


.J. M. Dinwiddie 


.Charles Hann 
..Geo. W. Hyde 


.H. M. Brown 


. Chas, R. Peest.... 


Cooperstown....July 14-16.... 


22-2 


June 
Valley City 
Coiumbus 

Pendleton June 24, 25. 
Bedford Springs .Sept. 6, 7.... 
Yankton June 8-10.... 
Fortress Monroe.June 9-11... 


Hoquiam and } 
Aberdeen.. § 


Huntington 
La Crosse 


June 22, 2 
Aug. 17,18... 


July 21-23.... 


.J. L. Hartman.... 


D. S. Kloss 


.J. E. Platt 


.N. P. Gatling 
P. C. Kauffman 


..Jos. S. Hill 


Geo. D. Bartlett 


.South Norwalk 
Macon. 
Boise. 
Chicago. 
Indianapolis. 
Cedar Rapids. 
Baltimore. 


Detroit. 

.. Minneapolis. 
Lewiston. 
White Plains. 
Henderson. 

...Fargo. 
Columbus. 

. .Portland. 


Lynchburg. 
Tacoma. 


Charleston. 
Milwaukee. 
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Paying Teller’s Department. 


CONDUCTED BY 
M. F. BAUER, 
Paying Teller of the American Exchange National Bank, New York. 
PART XV. 
| ) JHEN the Paying Teller’s figures for his proof have been gath- 
ered and entered and both sides of the account agree his day's 
work is almost completed. His boxes are now locked by him 
and everything in the form of money is taken down into the vault un- 
der his personal supervision. It remains now for him only to arrange 
his figures in form for his final proof, which constitutes the whole of 
the First Teller’s department, and that goes to the general bookkeeper, 
who has to post the items in the ledger. The first proof was that 
which represents only the interior of the Paying Teller’s department. 
From the figures of this final proof the teller makes a daily report to 
the cashier, which he signs and dates. I shall treat of the final proof 
and of the report in my next and last paper of this series. 

Here I wish to devote a few words to the case when the figures of the 
Paying Teller do not come out even, when he is up against a differ- 
ence. He may find or locate it shortly after he has struck with his 
cash, perhaps by remembering some special transaction, and then, 
again, he may have to make a thorough search. Generally the Pay- 
ing Teller finds his difference in some of the figures or money which 
was made up after the closingof the window. The reason for this is, 
and it seems natural, that during the period between the hours of ten 
in the morning and three in the afternoon his whole mind is concen. 
trated upon his task, never permitting even for one moment to lose 
himself. During this period he never realizes what a continual strain 
he is under until the hour for closing has come. By this time he is 
pretty well worn out, and a natural reaction sets in; he relaxes, and 
sometimes a little too much for hisown good. He particularly realizes 
this after he has found his difference and cannot understand how he 
could have been so careless and stupid. However, his condition at 
this time of the day must be taken into consideration, which fully ex- 
plains itself 

It does happen occasionally, though, that a difference in the cash 
js not so easily located, anda thorough searchis necessary. Ofcourse, 
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the first thing to do for a difference is to see that all the amounts have 
been brought forward correctly on the proof sheet, and that all these 
various amounts are themselves properly brought together; and then 
to verify that all the money has been correctly counted, strapped and 
marked. 


FIRST TELLER’S PROOF. Nov. 24th, 1910. 
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When all this has been done, and the difference has not been found, 
things begin to look kind of serious. Can he recall anything which 
happened through the day which might have a bearing on the differ- 
ence? If not, he begins by examining the checks which he paid 
through the day. It is simply remarkable how clearly and distinctly 
each check as it is examined brings back to the teller’s mind its exact 
transaction and composition. 

I remember an instance only a short time ago of having a differ- 
ence of twenty dollars short where I had to continue my search as far 
as the examination of the checks. I had looked over about three 
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quarters of the checks when I came across one for eighty dollars. | 
remembered how the presenter had asked for ten dollar gold pieces, 
and it immediately dawned upon me that I had given him ten ten 
dollar gold pieces instead of eight. I at once communicated with the 
office and learned that they had had a meeting of directors that day; 
that there had been present at the meeting eight directors; that there 
were two ten dollar gold pieces left over; but the presumption on 
their part was that two of the directors had probably left without re- 
ceiving their fee. The money evidently had not been counted either 
by the clerk receiving itorattheoffice. Further investigation showed 
that all the directors had received their fee for this meeting, and the 
twenty dollars was paid back to the bank. Of course, mistakes like 
this do not happen very often. I have gone along on a stretch for 
ten months without a single break; but we are all human, and any- 
body is liable to be caught napping once in a while. 

I have given this as an illustration how differences are made, and 
how they can be found. 

Of course there are other ways in which differences are made, 
one being where the amounts of the pay-roll schedule and the check 
do not agree, and the discrepancy is not noticed by the teller; or an 
an error in footing of the schedule or other part of the work has been 
made; and another, where some blind figure might have been over- 
looked while listing the check, and many other possibilities. But, as I 
said before, a teller finds most of his differences right in his own work 
which was done after 3 p. M., and these he usually finds before leaving. 


(Zo be Continued.) 


THE FIDELITY TRUST COMPANY OF NEW YORK. 


The Fidelity Trust Company of New York rounded out its third successful year 
on May 21, having opened for business on the morning of May 22, 1907. The pro- 
gress the Fidelity has made in these three years is best told in a comparative state- 
ment it issued May 22, 1910. 

This statement shows not only the aggregate deposits for each period, but the 
number of business accounts. At the close of its first year. May 22, 1908, it had 1013 
accounts and deposits of $4,208,172, and total resources of $5,845,875. It is worthy 
of mention at this time that during this period, the country had passed through one 
of the most disastrous financial storms ever known. At the close of its second year, 
May 22, 1999, it had 1311 accounts and deposits of $5,771,489, and total resources 
of $7,490,158. And atthe close of its third year, May 22, 1910, it had 1644 accounts 
and $7,051,853 in deposits, and total resources of $8,815,366. Its capital is $750,000 
and surplus $750,000, and on May 22, 1910, it had ‘undivided profits of $201,158. 

These figures indicate that the Fidelity Trust Company is under a management 
of men who are thorough, practical bankers, and it should have an important mean- 
ing to those who require banking and trust facilities. The board of directors is 
composed of successful business men and bankers who are all in harmony and close 
touch with the direct management. 

The officers are: Samuel S. Conover, president; Wm. H. Barnard and John 
W. Nix, vice presidents; Andrew H. Mars, secretary; Stephen L. Viele, assistant 
secretary; Arthur W. Mellen, trust officer. 

The company recently issued a unique little booklet printed in two colors, en- 
titled ** A Little About Our Usefulness.” It tells of the many services a trust 
company can render, of their safety, their manner of discounting bills, the aid 
rendered their clientele through the accessibility of the company’s officers, the exe- 
cution of trusts, the making of a wili, the care of estates, and a number of other 
important points that are good to know in opening a bank account. A copy of 
this little booklet will be mailed to any address upon application to the Fidelity 
Trust Company. 
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CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy shonid be sent, also copies of lettt+-rs having reference to the transac- 
tion out of which the question arises. 


THE WORLD'S SAVINGS. 
An accountant’s figures somewhat astray. 
Editor Banking Law Journal. NEw YorK, N. Y., May 18, tg!o. 
DEAR SIR:—Kindly permit me to ask you some information as to some passages 
in your editorial of your April, 1910, issue. 
On page 298 of said issue you say: 
‘*The United States has over one-third of the total savings of the world exceed- 
ing now $15,300,000,000.” 
On page 299 you say: 
‘There are over 40,300,000 depositors in postal savings banks, with 
an average of $49.35;" total . . . . . . . . « «© =. $19,888,000,000 
‘‘Against 55,200,000 depositors in private institutions with an average 
Cg, ae 


Total. . . . = + + « « « » CUT, SG C00 ee 
Of which amount the total savings of the U. S. being . . . . . $15,300,000,000 
is about one-sixth and five-tenths and not ‘‘over one-third of same.” 
I shall be pleased to receive your information as I am interested in the study of 
this subject. Respectfully yours, PUBLIC ACCOUNTANT. 


Answer.—We publish the foregoing letter, in order that there may 
be no misunderstanding of the statement contained in our April 
number, which is however not correctly quoted by our correspondent, 
since the total sums aggregating $97,168,000,000 are not contained in 
the article. Yet if an accountant can be misled by the article as print- 
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ed, there must be some chance that others may also fall into a mis- 
apprehension. 

What we intended to say was that the total savings accounts of the 
world amounted to $15,300,000,000, and that the savers in the United 
States owned more than one-third of this sum. 

We, further, referred to the fact that there were 40,300,000 deposi- 
tors in postal savings banks, the average deposit being $49.35; and 
that private savings banks had some 55,200,000 depositors with aver- 
age deposits of $140. 

But we did wot say that $49.35 multiplied by 40,300,000 gives a to- 
tal of $19,888,000,000, since it does not; it only totals $1,988,000,000; 
and we did not say that $140 multiplied by 55,200,000 yields a total 
of $77,280,000,000, because our calculation makes that sum only $7,- 
728,000,000. Hence the aggregate of foreign deposits would reach 
the sum of $9,716,800,000 instead of $97,168,000,000. 

Now if we add the deposits of the savers in the United States to 
the sum thus reached by us, which was about $5,583,000,000, we have 
the amount of deposits for the world, say $15,300,000,000, of which 
the United States reports more than one-third. 

It was of course entirely an erroneous placing of the decimal point; 
but it served to magnify the savings of the thrifty people of the world 
into an enormous amount.—[Epiror Bankinc Law JourNat. | 


—_—_+~++ — 


INDORSEMENT OF CHECK PAYABLE TO A OR B. 
Editor Banking Law Journal. NEw YORK City, May 22, I9gI0. 
DEAR SIR:—Where a check is drawn payable to the order of ‘‘A or B,” are the 
indorsements of A and B both necessary in order to pass title, or can either A or B 
transfer by his indorsement alone ? 


Auswer.—The indorsement of either A or B is sufficient. Such 
an instrument is made negotiable by section 27 of the Negotiable In- 
struments Law, subd. 5, and either of the payees may bring suit. (See 
the Banxinc Law Journat for January, 1910, page 25.) Section 71 
of the statute provides that where an instrument is payable to the 
order of two or more payees or indorsees who are not partners, all 
must indorse, unless the one indorsing has authority to indorse for 
the others. But a check payable to the order of A or B is not ‘‘ pay- 
able to the order of two or more payees.”” Itis payable to the order 
ot one of two payees and either may indorse. 


hy 


LIABILITY OF PLEDGEE OF NATIONAL BANK STOCK. 
Editor Banking Law Journal. ASHEVILLE, N. C., May 14, 1910. 
DEAR SIR:—Please advise me through your columns as to your opinion of the 
following case: 
A state bank, which is not prohibited by law from holding stock in other cor- 
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porations, held stock of a national bank standing in the name of A, and it delivered 
the old certiticates and had them reissued in its cashier’s name, ‘‘John Smith, Cash- 
ier.” Afterwards the national bank failed, and the receiver undertook to enforce an 
assessment against the state bank in the United States Court. The state bank denied 
any liability on the ground that it held it as collateral security on a loan to A, and 
after the failure of the national bank A paid his debt, and it returned to him the new 
issue of stock. The stock yet stands in the name of ‘‘John Smith, Cashier.” 

The judge decided against the receiver. The case of Baker v. Old National Bank, 
86 Fed. Rep., page 1006, was the one that influenced the judge to decide against the 
receiver, but the receiver's attorney insisted that this case did not apply, as this case 
only applied to a national bank holding stock in a national bank. 

What is your opinion of the case? Can you cite any decision of the higher 
court that will help the receiver ? W. B. W. 

Answer.—The question was properly decided against the receiver, 
irrespective of whether the case of Baker v. Old National Bank ap- 
plies or not. It is true that, in that case, the party sought to be held 
liable asa stockholder was a national bank. And the decision was 
based partly upon the ground that, while the creditors might be pre- 
sumed to rely upon the form of the régistry of the shares, they must 
also be presumed to know that the defendant bank, being a national 
bank, had only incidental powers to hold stock in another national 
bank. If this were the only decision on the point it might be claimed 
that the situation is different where a bank, other than a national 
bank, is sought to be held. That is, it might be maintained that, 
where one national bank takes the shares of another national bank as 
security for a loan, there isa presumption against any intention on 
the part of the bank to become owner of the stock, while such pre- 
sumption would not apply where the pledgee is not a national bank. 

But it has been held in other instances that a corporation which 
receives shares of national bank stock in pledge, with power to use 
and sell and which in good faith, without suspicion of the bank’s 
insolvency, causes new certificates to be issued in the name of one 
of its employees, merely because it is unwilling that they should stand 
in the name of the original owner, remains a pledgee and is not lia- 
ble as shareholder toan assessment on the stock. In Hayes v. Fidelity 
Ins. etc. Co., 105 Fed. Rep. 160 (Pa. 1900), it was held that a pledgee 
of shares of stock in a national bank, with a power of attorney in 
blank to transfer the same indorsed thereon, and signed by the 
pledgor, does not become liable as owner for an assessment, by caus- 
ing them to be transferred on the books of the bank toa third person 
for the purpose of being held by him as trustee for both parties. 

The latest utterance on the question is that of the United States 
Supreme Court in Ohio Valley National Bank v. Hulitt, 204 U.S. 162. 
There the pledgee was a national bank. It accepted the stock of 
another national bank as security for a note, with power of public or 
private sale for the liquidation of the pledge. The pledgor died and 
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the pledgee then caused the stock to be registered in the name of 
one of its employees, who had no beneficial interest therein; after- 
wards indorsed upon the note the supposed value of the stock as a 
credit, and presented the note in this form to pledgor’s administrator, 
who allowed theclaim. The pledgee, though a national bank, was 
held subject to the statutory liability of a stockholder. The distinc- 
tion between this case and one suggested in the above inquiry is ap- 
parent. Inthe Hulitt case the bank had taken steps which permit- 
ted no other construction than an intention to become owner of the 
stock. In the question submitted there is no indication of such an 
intention. On the contrary, no credit was given the pledgor at the 
time of the transfer. The loan was paid in full and the stock returned 
to the pledgor. The fact that it was permitted to remain in the 
name of the cashier is immaterial. 

The Supreme Court, in the Hulitt case, expressed the following 
rule: ‘‘ Assuming, then, the established doctrine to be that the 
mere pledgee of national bank stock cannot be held liable as a share- 
holder so long as the shares are not registered in his name, although 
an irresponsible person has been selected as the registered share- 
holder, we deem it equally settled, both from the terms of the stat- 
ute attaching the liability, and decisions which have construed the 
act, that the real owner of the shares may be held responsible, al- 
though in fact the shares are not registered in hisname. As to such 


owner the law looks through subterfuges and apparent ownerships 
and fastens the liability upon the shareholder to whom the shares 
really belong.”” This applies whether the pledgee isa national bank, 
a state bank, a corporation of some other class, or an individual. 


—————— ty 


DIRECTION NOT TO PROTEST DOES NOT WAIVE PRESENTMENT 
AND NOTICE OF DISHONOR. 
Editor Banking Law Journal. YORK, Pa., May 12, 1910. 

DEAR SIR :—In the May, 1910, number of your magazine, in the decision and 
comments on a certain New York case, it is intimated that in addition to legal pres- 
entation on ‘* No Protest’ items, the collecting bank must give notice of non-pay- 
ment to the indorsers. 

The general custom is to return such items at once in due course. Is such a 
prompt return sufficient notice of non-payment, or must a formal notice be sent imme- 
diately to all the indorsers ? Such a course is certainly not now pursued. 

Very truly yours, - CASHIER. 
Answer.—The decision referred to, which is that of McBride v. 
Illinois National Bank, printed on page 409 of the May BankincG 
Law JournaL, holds by implication that a bank, which receives a 
promissory note for collection, with a letter which contains the in- 
struction ‘‘no protest,” should nevertheless present the note for pay- 
ment at the proper time and place and send out notices of dishonor. 
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The reasoning of the court is this: Formal protest was not necessary 
to hold the drawer or indorser of a promissory note. (According to 
the weight of authority protest of a foreign note, which is indorsed, 
is required, because the indorsement is essentially a bill drawn on the 
maker.) Protest isnecessary only in the case of a foreign bill of ex- 
change. Therefore, the instrument, not being of the class requiring 
protest, the collecting bank, in spite of the ‘‘no protest” instruction, 
was under a duty to present the note for payment and to send out 
notices of dishonor. However, it was not the collecting bank, which 
was being sued, but the intermediate bank which in error gave the 
instruction not to protest. What the court held was that this error 
was not the proximate cause of the loss and that the intermediate bank 
was not liable. The various definitions to which the word ‘‘ protest” 
is subject are responsible for much confusion. Its popular signifi- 
cation includes all the steps taken to fix the liability of a drawer or 
indorser. Accurately and technically it means the notarial act, the 
certif#cation by a notary that the necessary legal steps to fix the lia- 
bility of the drawer or indorser have been taken. 

When commercial paper is received by a bank to collect, and the 
instruction is not.to protest, we should advise the bank to interpret 
the instruction in keeping with the strict, legal meaning of the word 
protest. It should duly present and send out notices of dishonor,es- 
pecially where the instrument is one which the law does not require 
to be protested. Weare of the opinion that, if this decision is appeal- 
ed from, the Court of Appeals will more closely define the extent 
of its application. 


++, +, 


INSTRUCTION TO PROTEST. 
BAKER-BOYER NATIONAL BANK, 

Editor Banking Law Journal. WALLA WALLA, WASH., May 12, 1910. 

DEAR SIR:—We desire to submit an inquiry as to the proper instruction to be 
given regarding the protesting of checks in states where the Negotiable Instruments 
Law is in force, owing to the remarkable variation in instructions noted by our banks 
in remittance letters. We submit the following instructions for your opinion: 

1. ** Protest all items over $10, unless both drawn and payable within the 
State of Washington.” 


2. ** All checks having state indorsements only no protest.” 
”» 
». 


‘* Do not protest items under $50 unless indorsed by a bank outside this 
state.” 
4. ‘+ All items payable in this state and bearing state indorsements only, no pro- 
test. Kindly give immediate notice to the drawer and each indorser.” 
Our form seems to follow the language of the statute, but other banks evidently 
attach importance to the location of indorsers, although we do not find any reference 
to indorsers in the law. Yours very truly, H. H. TURNER, Cashier. 


Answer.—Instruction No. 1 conforms more closely to the require- 
ments of the Negotiable Instruments Law than do the other three in- 
structions above quoted. It would, however, require the protest of 
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a note drawn outside the state of Washington, and payable within the 
state, although the statute does not require protest in such a case. 
But this is hardly a defect as protest in such cases is often required 
as proof upon the trial in case an action is brought. 

Instruction No. 2 is indefinite and defective. It directs the col- 
lecting bank not to protest a check drawn outside the state, if pay- 
able and indorsed only within the state. Insuch acase protest would 
be necessary to hold the drawer and indorsers. Instructions No. 3 
and 4 are defective for the same reason. 


———___-+,4,4,—____— 


CLAIM OF BANK AGAINST COLLATERAL. 

Editor Banking Law Journal. CINCINNATI, OHIO, May 13, 1910. 

DEAR S1IR:—Where a bank takes a collateral note secured by an assignment of 
an account, would said assignment be held to be good for a renewal of the note where 
the old note has been returned and a new note given in its place? Presuming that 
the original note was $500 and the account assigned was for $1,000, would the as- 
signment be good as against an additional loan of $200 of a subsequent date to the 
assignment ? Would the original assignment cover the additional loan of $200 when 
no notice has been given ? 

The purpose of this inquiry is to find out whether a creditor of the party who 
made the assignment of the account, would have any claim against the amount of 
the account assigned. DISCOUNT CLERK. 


Answer.—The bank has a valid claim against the account assigned 
insofar as the extension is concerned, but it has no lien for subse- 
quent advances. 

Extension of the time of payment of a note, or the surrender of a 
note at maturity, and the taking of a new note, since it does not ex- 
tinguish the original debt, does not release collateral security pledged 
for the payment of the original debt. 

But it is generally accepted that when securities are pledged toa 
banker for the payment of a particular loan or debt, he has no lien 
on the securities for a general balance or for the payment of other 
claims. 


MONETARY COMMISSION MENACE TO BANKING. 


Tne existence of the Monetary Commission delays and prevents the preparation 
of monetary legislation of any kind. It is nothing less than a constant menace to 
the banking community and to the country. The Commission should be at once 
called upon to report, and when it declines, as it necessarily will, to do what it has 
no means of doing, it should be voted out of existence. That would at least clear 
the way for some positive action upon the monetary and banking question which 
now is impossible. Congress should act with reference to the Commission and its 
problem at the current session.—/ournal of Commerce. 





CONVENTIONS OF STATE BANKERS’ ASSOCIATIONS. 


SIXTEENTH ANNUAL CONVENTION OF THE CALIFORNIA 
BANKERS’ ASSOCIATION. 


‘THE bankers of California assembled in convention at Mission Inn, Riverside,May 
5 and 6. The attendance was large, nearly four hundred having registered, and 
the close attention given the proceedings indicated the interest which prevailed 

and the importance of the matters considered. 

This convention is notable for withdrawing from the position taken last year on 
the central bank question. A resolution was presented adverse to postal savings banks 
and favoring a central bank. Before its passage that part favoring a central bank was, 
on motion and after a heated discussion, striken out by a vote of 3 to 2. In the poll 
of the Bankinc Law JournaL, taken last October, which appeared in the Decem- 
ber number, 81¢ of the California bankers replying were for a central bank. 

The president, H. S. Fletcher, president of the Bank of Watsonville, in a thought- 
ful and interesting address, referred with commendable pride and satisfaction to Cali- 
fornia’s new banking law. He said specialists on banking law in the East had assert- 
ed that it is the best banking law in existence. 

On currency reform he said: ‘*So far as it is possible at present to judge, public 
opinion seems to be crystallized in favor of a central bank, not a goverment bank to 
be the prey and sport of politicians, as were the first and second banks of the United 
States, but a bank of banks, with the right of issue properly secured and restricted, 


and which can be relied upon to maintain reserves adequate to sustain public and priv- 


ate credit, and to which the banks of the country may come when necessary fora redis- 
count of their bills receivable.” 

Mr. Fletcher opposed postal savings banks,reviewed and commended the American 
Bankers’ Association travelers’ checks, and concluding, said: ‘+ Never before in the his- 
tory of this state has the prospect for crops been brighter, nor the outlook for business 
better. The rains came in sufficient amount during the rainy season, and were followed 
by spring showers that were well timed. We live in a favored locality. Let us hope 
that we appreciate our environment.” 

Stoddard Jess, vice-president of First National Bank, Los Angeles, chairman of the 
executive council, referred, in his report, to an attempt made by the Board of Equal- 
ization of Napa County to compel the officers of some of the banks to disclose the 
names of their depositors and amounts on deposit, for assessment purposes. The in- 
cident resulted in the court sustaining the bankers who refused to give the informa- 
tion. Mr. Jess clearly pointed out that such procedure would not lead to a correct con- 
clusion, for the reason that checks are oftentimes outstanding that completely offset 
the book balance of an account. He also said that if such procedure was permissible it 
would tend to financial demoralization, if the kind of depositor thus sought existed in 
any appreciable number. Such depositor would withdraw his funds from bank during 
the period the assessor made his investigation, thus enforcing upon the banks severe 
liquidation, and widespread disaster might ensue. 

James K. Lynch, vice-president First National Bank, San Francisco, delivered a 
thoughtful address in which he depicted the slow and expensive methods of govern- 
ment as cogent reason against postal savings banks and for a central bank, and said: 

‘* Give them the power to transform the credit on which the business of the country 
is transacted into currency which will serve those purposes which checks do not serve, 
and we will find that the people will still trust the banks. Such a power cannot safe- 
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ly be trusted to a multitude of independent banks, but it can be trusted to a central 
agency properly capitalized, equipped and directed. 
** We may be told that this is turning the country, bound hand and foot, over 


to the Money Power. Well, I hold no brief for the devil. If by the money power is 


meant certain speculators who manipulate stocks, and would like to manipulate credit 
so that they can the more easily depress or inflate the market, it would be a crime to 
turn this machinery over to them. * * 

‘¢The men who manage the great New York banks are too big to allow their in- 
stitutions to be so used, and they fully realize, what cannot be too often repeated, 
that banks thrive on the prosperity, and not on the adversity, of the community. New 
York is the financial center of the country, and this position gives it deposits from all 
over the continent—a profitable business, for it is eagerly sought after, but one that 
entails a heavy responsibility. When the country calls, New York must respond, and 
when the whole country calls at once, Wall Street is as a hay-cock in a Kansas 
cyclone. 

‘+ Certainly New York would profit by the establishment of a central bank, pro- 
tit not only in money, but in greater security and more stable conditions, yet only in 
proportion to the profit that will accrue to the country at large. * 

‘+ Several plans have been suggested to keep the control of a central bank out of 
what is called the Money Power, and it is possible to limit the stock holdings in a 
way to secure this result, although it would be almost safe to hand the management 
over to this devil, if he can be located. The responsibility of the situation would turn 
him into an angel. Cannot we trust the government to curb the devil and keep him 
within bounds? * 

‘The greatest service which government can render is the preservation of order, 
and such administration of justice as will insure to every man a square deal. The 
rest can safely be left to individual initiative, to which we owe the inventions and 
achievements which have given civilized men dominion over the forces of nature.” 

William C. Ralston, U. 8. Sub-Treasurer at San Francisco, spoke in opposition 
to a central bank. He advocated the clearing house plan. He said the people would 
not tolerate a central bank handling government's finances unless wholly controlled 
by government. He also read a paper prepared by an official of the Treasury Depart- 
ment which advocated converting the tive kinds of paper money now in circulation 
into United States notes and making them full legal tender and redeemable in gold. 
It set forth that coin to the amount of one-third the outstanding notes was an ade- 
quate redemption fund, and that on this basis the government would have ample loan- 
ing power under the Aldrich-Vreeland emergency currency bill. 

Among other good addresses were those of Stoddard Jess, vice-president First 
National Bank, Los Angeles, on a ‘* System of Uniting the Work of Receiving and 
Paying Tellers; J. M. Henderson, Jr., cashier Sacramento Bank, on ‘‘ The Califor- 
nia Bank Act;’’ H. C. Carr, vice-president First National Bank, Porterville, on ‘The 
Lure of the Profit Account;” Lee C. Gates, president California Land Title Associa- 
tion, on ‘* Land Titles in California ;” and John F. Cunningham, manager Crocker Safe 
Deposit Vaults, San Francisco, on ‘* The Equipment and Management of Safe Deposit 
Vaults.” c 

The officers elected for the ensuing year are: William H. High, manager Interna- 
tional Banking Corporation, San Francisco, president; Stoddard Jess, vice-president 
First National Bank, Los Angeles, vice-president; James J. Fagan, vice-president 
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Crocker National Bank, San Francisco, treasurer; and R. M. Welch, cashier San Fran- 
cisco Savings Union, secretary. 
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NEW JERSEY BANKERS’ ASSOCIATION. 
SEVENTH ANNUAL CONVENTION, 

HE New Jersey Bankers’ Association held at Atlantic City, May 6 and 7, its sev- 
enth annual convention. The largest attendance in its history was recorded; 
about 550 were in attendance, among them many bankers of prominence from 

New York and Philadelphia. The proceedings developed a number of matters 
of general interest as well as of importance to the state. The addresses were of a 
high order and some of them treated subjects of national importance in a broad and 
able manner. They will rank with the leading articles on the subjects and are worthy 
the close consideration of every thoughtful banker. 

New Jersey strenuously opposes the passage of the postal savings bank bill, as 
was made clear in the report of the secretary, William J. Field. 

Organized effort will be made to establish rates of interest on accounts subject to 
check (minimum 8500) of 2 per cent. and on savings or time accounts of not to ex- 
ceed 34 per cent. 

Resolutions opposing the rapid increase of financial institutions were passed. This 
is aimed mainly at the professional promoter. Copies of the resolutions are to go to the 
Comptroller of the Currency of the United States and the Commissioner of Banks of 
the State. It respectfully suggests to them careful scrutiny of applications, and points 
out that such institutions should be under the direction of capable and experienced 
bankers. 

The question of an Examining Department, to take charge of the examination of 
institutions such as are now conducted by public accountants was brought up and a 
committee appointed to investigate the matter. 

The several committee reports clearly indicate that the New Jersey bankers are 
well organized, are working and, as a natural consequence, are showing good results. 
Professor Royal Meeker of the Chair of Economics, Princeton, read a scholarly paper 
on the central bank. He prefaced his paper by saying he thought too little sympathy ex- 
isted between the academic professor and the practical business man. He classified bank- 
ing into two kinds—centralized and decentralized, and said: ** When American banks 
have acted selfishly, short-sightedly and contrary to the common good, it has not been 
due to a spirit of public and selfish individuals, but rather to an imperfect banking 
law which puts a reward upon anti-social action, forbids organized system and pun- 
ishes unselfish action or financial heroism with proceedings in bankruptcy. I come 
neither to praise nor to bury our banking Caesars, but to speak the truth as it is given 
me to perceive truth. * * 

‘* There is one fundamental defect in our banking law out of which grow all the other 
evils, viz.: lack of cental control. Because of decentralization in our unco-ordinated 
banking system it is impossible to obtain concerted action as to deposits, discount 
rates, and reserves. Decentralization makes necessary the legal minimum of reserve 
and bond-secured note issue. Decentralization is largely responsible for the non- 
existence of a market for American bills of exchange, for the paucity of rediscounting, 
und for a violently fluctuating rate of discount on call loans varying all the way from 
one-half of one per cent. to 130 per cent., within a few weeks. Decentralization 


furthers unproductive stock speculation and fails to render legitimate production and 


exchange the financial aid they merit. * * 

‘* A central bank of banks with a few branches could be established very easily 
and with the minimum of delay. In my judgment, such a bank should be establish- 
ed as soon as possible.” 

He contrasted our loans on collateral for speculative purposes and those of Europe 
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on commercial paper; in times of stringency here the sale of collateral is forced and 
demoralization or panic results, whereas in Europe commercial bills are rediscounted 
at the central bank. A system offering less encouragement to speculative schemes 
and more aid to small but genuine industry and commerce is advocated, and he said: 


‘¢ The concentration of reserves in a central bank, not obliged to compete with rivai 


banks for business, but existing to give unity to the banking system, would give 
strength and stability to the whole with the smallest possible tying up of capital in 
reserves.” 

The necessity of a legal limit of reserve under our present system was pointed out, 
but he said that a central bank with the monopoly of bank-note issue would hold the 
surplus reserves and would be responsible for them, and no legal minimum reserve 
would be necessary. The result would be an enormous cconomy of capital now tied 
up in reserves. He further said: ‘+ By reason of its public character and its intiu- 
ence, the central bank could deal directly and authoritatively with other central banks, 
thus making our banking system a part of a world-wide system and giving our cur 
rency a solidity and flexibility that is now almost wholly lacking. 

‘If the leaders are convinced that a central bank is needed and have the courage 
of their convictions, then we will have a central bank. If the leaders decide in favor 
of a branch banking system then we will have branch banking, although it will tak« 
years to establish the system firmly. 

‘* Tf they decide to investigate every phase of every banking and currency sys 
tem on the globe, then we will get many volumed tomes written in the peculiar liter- 
ary style of the official report, telling us how it is done in Switzerland, Belgium, Abys- 
sinia and Japan-until the whole matter becomes ‘sicklied o’er with the vale coast of 
thought,’ and any action becomes difficult or impossible.” 

Among the notable epigrams in the address of Hon. Vivian M. Lewis, Commis- 
sioner of Banking and Insurance, were the following: ‘+ Let us not forget that the 
bank is established and maintained for the depositors and that no banking institution 
is created for the benefit of the director or promoter, or for the exploitation of any 
schemes. The use of the funds of the bank for the furtherance of private enterprises 
of directors or stockholders in the bank should be discouraged. The depositing pub- 
lic has reason to believe that the money left with the bank will be invested in varied 
and best securities offered for sale in the market. 

‘* High rate of interest is not always the best thing for the depositor. The in 
vestment of his deposit in absolutely sound securities is first to be considered.” 

R. E. James, president Easton (Pa.) Trust Co., discussed ably the ** Segregation 
of Deposits." Ile said in part: ‘+ In the State of Pennsylvania the class of deposits 
which would come under the segregation law amounts to not less than 600,000,000, 
It is probable that a large portion of this is now in active commercial use in the shape 
of loans to business men and business corporations throughout the state. The liqui 
dation of this great amount and its reinvestment in a different security must inflict a 
terrific blow upon business activity, and on the other hand would follow the rise in 
price to an extraordinary figure of the class of securities which are designated by law 
as legal securities for the investment of these funds.” 

Mr. James dwelt upon the varying meanings which attach to the word **sav- 
ings,’ depending upon the view point, and offers the following plan for segregation: 

‘¢ Establish by law the grade in amount of interest bearing deposits which shall 
be segregated. 

‘¢ Establish by law a uniform and liberal class of investments for such fund, not 
less liberal than any now existing. 
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‘+ Provide by law that such investments shall in liquidation be for the exclusive 
ise of such deposits. 

++ Provide by law that all other assets shall in liquidation be for the benefit of 
ther depositors, until they shall have received a percentage equal to that received by 
the segregated depositors—and after that all classes shall share pro rata to the limit of 


their claims. 


‘» These laws to be enacted simultaneously in State and nation, and covering all 


capitalized depository corporations, State or national.” 

Edward L. Howe, vice-president Princeton Bank, president, said in his address, 
the country at large is taking more than a passing interest in our currency system and 
leaning strongly towards a central bank as the best solution of our complex and anti- 
guated system; if sound legislation fails until we have another crisis ‘‘ it will be 
due to the bankers of the country, the great marjority of whom have little knowledge 
of the fundamental principles of money and currency.” 

Hon. John Franklin Fort, Governor of the State; Professor Woodrow Wilson of 
Princeton, and George Bryan, of Richmond, Va., were entertaining in their after- 
dinner speeches at the banquet. 

Officers for the present year were elected as follows: Adrian Lyon, president 
Perth Amboy Savings Institution, president; H.H. Pond,secretary and treasurer Plain- 
tield Trust Co., vice-president; William M. Van Deusen, assistant cashier National 
Newark Banking Co., treasurer. William J. Field, secretary and treasurer Commer- 
cial Trust Co., Jersey City, was again elected secretary. 


FLORIDA BANKERS’ ASSOCIATION. 
SEVENTEENTH ANNUAL CONVENTION. 

It was a live convention which the bankers of Florida held at Pensacola, May 6 
and 7. Activity and interest characterized the entire proceedings. The reports of 
the several committees show that progress was made during the year. Among the 
resolutions adopted was one calling upon Congress to defer action on the postal sav- 
ings bank bill until the National Monetary Commission had reported, and one pro- 
viding that a legislative committee draft a bill creating, regulating and exercising 
control over trust companies in the state. These resolutions were presented by 
George R. DeSaussure, cashier Barnett National Bank, Jacksonville. 

In the president’s annual address, Cary A. Hardee, president First National 
Bank, Live Oak, said: ‘+I would dispel the idea if such exists, that our meeting is 
simply that of good fellows for the proverbial ‘ good time,’ that is only incidental, 
while the main object and purpose of the association is the betterment of those con- 
ditions which surround us as business men charged with a sacred duty. Likewise 
I would also dispel the idea, if such exists, that we favor any selfish legislation, but 
we do favor the passage of those laws which make for honesty and the best interest 
of our state, and we do favor the defeat of hastily prepared and untried legislation, 
much of which has been proposed in the last few years and which will continue to be 
proposed at each session of our law-making power.” He opposed postal savings 
banks and appealed to the members to make the association an active living force to 
defeat vicious as well as propagate sane legislation. Mr. Hardee said the state had 
prospered during the year and cited the wonderful advance in land values as the 
most noteworthy incident. 

Among other addresses of interest was that of E. 8. Crill, president East Florida 
Savings and Trust Co., Palatka. 

Officers for the ensuing year were elected as follows: C. W. Lamar, president 
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American National Bank, Pensacola, president; George W. Saxon, president Capital 
City Bank, Tallahassee, vice-president; George R. DeSaussure, cashier Barnett Na- 
tional Bank, Jacksonville, secretary and treasurer. 


ANNUAL CONVENTION OF THE LOUISIANA BANKERS’ ASSOCIA- 
TION. 


The annual convention of the Louisiana Bankers’ Association was held at 
Alexandria, May 12 and 13. A large number of the leading bankers of the 
were present. The reports of the secretary, treasurer, and chairman of the legis!a- 
tive committee contained much of interest and showed that the bankers of the 
state are keeping pace in enterprise and progress with those of other states. 

President R. N. Sims, vice-president People’s Bank. Donaldsonville, was opto- 
mistic as to the future development of the state in his address. 

Among the other important addresses were those by Hon. John M. Parker, 
New Orleans, on ‘ Diversification of Crops in Louisiana ;” Prof. V. L. Roy, Baton 
Rouge, on ‘‘Scientific Corn Culture,” and Hon. W.O. Hart, New Orleans, on “ Uni- 
form Legislation in Louisiana and What Should be Done in the Future.” The in- 
formal discussion of banking topics was spicy and interesting as well as instruc- 
tive. 

The annual election of officers resulted in the selection of A. Breton, vice-presi- 
dent German National Bank, New Orleans, president; Paul Lisso, president First 
National Bank, Alexandria, vice-president; L. A. Broussard, president Bank of 
Abbeville, secretary, and L. M. Poole, vice-president Hibernian Bank and Trust 
Company, New Orleans, treasurer. 


TWENTIETH ANNUAL CONVENTION OF THE MISSOURI BANKERS’ 
ASSOCIATION. 


The twentieth annual convention of the Missouri Bankers’ Association was held 
at St. Louis May 18 and 19. It was a largely attended convention and highly suc- 
cessful in every particular. There were many bankers present from outside the state. 
The addresses treated in thoughtful manner subjects of an importance extending to 
the country at large. 

Mr. C. H. Huttig, president Third National Bank, St. Louis, who welcomed the 
guests in behalf of the St. Louis Clearing House Association, of which he is presi- 
dent, was particularly happy in his address. Not only did he extend hearty welcome 
in appropriate terms but he advanced in brief and forceful manner some thoughts of 
importance to the banking interests of the country. Mr. Huttig said in part: ‘+ Your 
organization, which consisted at the close of 1909 of 1250 members, occupies the en- 
viable and unique position of having in its membership every bank and banker within 
the boundaries of the state. This is a distinction that cannot be claimed by any 
similar organization. The financial strength and power of the Missouri Bankers’ 
Association is emphasized when attention is called to the fact that your total bank- 
ing capital aggregates $133,000,000, with $602,000,000 of deposits. It is, there- 
fore, a matter of such importance and consequence that you have annual gatherings 
of your membership to renew acquaintanceships and friendships, and discuss subjects 
of mutual interest and concern. * * 

‘* The subject of currency reform should appeal to us as the most important one 
with which the banking interests of this country is confronted. Our own monetary 
system (I should like to apologize for calling it a system) found its birth and origin 
in the requirements of the Civil War, and it is a relic of that period. The national 
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bank note was as much a creation of that time as was the greenback, and these 
two issues aggregate about one-third of our total circulation. The fault we find with 
the national bank note is that it is a debt of the bank secured by a debt of the Gov- 
ernment, and its volume does not fluctuate with the needs and demands of business, 
but its issue and retirement are controlled almost entirely by the fluctuations in the 
price of Government bonds. It is of vital importance that we have a monetary sys- 
tem which will suit modern business methods, and if we do not secure such a system, 
we shall be subjected, at intervals, to acute financial and commercial distress. * * 

‘+ However, it is not my intention to go beyond the limitations of extending to 
you a cordial greeting and welcome. You are the guests of the St. Louis Clearing 
House Association, which represents nearly one-half of the total deposits of the 
Missouri Bankers’ Association, and whose transactions last year amounted to over 
$3,500,000,000.° With a host controlling such enormous resources, and with a blanket 
invitation to * make merry’ you should be severely censured if you do not have the 
time of your lives during your sojourn in St. Louis.” 

J. P. Hinton, cashier Hannibal National Bank, president, said in his address: 
“It is gratifying to know that the Missouri Bankers’ Association still continues at 
the front in association work and is recognized throughout ,.the United States as a 
leader in all that is for the best interests of the banks of the state. * * This as- 
sociation is no longer a purely social organization, but a well organized business ma- 
chine, looking after the interests of its members as assiduously as any business cor- 
poration. Many other state associations are rapidly adopting the Missouri plan.”’ 
Mr. Hinton opposed postal savings banks. 

The address of William H. Lee, president Merchants-Laclede National Bank, 
St. Louis, on ‘* Clearing House Bank Examinations ” was among the able papers be- 
fore the convention with a broad scope which gives it a general interest. 

Ofticers for the ensuing year were elected as follows: A. O. Wilson, vice-presi- 
dent State National Bank, St. Louis, president; A. H. Waite, president Joplin Na- 
tional Baik, vice-president; R. R. Calkins, vice-president German-American Nation- 
al Bank, St. Joseph, treasurer; W. F. Keyser, Sedalia, was re-elected secretary, which 
position he has so ably and efficiently filled for several years. 


TEXAS BANKERS’ ASSOCIATION. 


The Texas Bankers’ Association assembled in annual convention for the twenty- 
sixth time at El Paso, May 10, 11 and 12. It was the most enthusiastic and best 
attended convention (over 800) in the history of the association. New members to 
the number of 129 have been enrolled during the year, and the total membership 
now is 1093, which President Dunlap said is not exceeded by any state. 

Through the Texas Bankers’ Association, the State of Texas is the first to adopt 
a state-wide system of numbers for handling transit items. Bankers generally are 
mach interested in this method of handling such detail work on account of its ac- 
curacy and the speed with which the records can be made, and they have signified 
their intention of giving the Texas system full recognition. This system has been 
in perfect operation since February, 1910, and the convention reports it as entirely 
satisfactory. 

The president in his address also said that the banking interests of Texas were 
never in a more healthy and satisfactory condition. He favors a national central 
bank, and believes it can be made practical, safe and sound, responding to the needs 
of the people and free from political and other baneful influences 

Joseph T. Talbert, vice-president National City Bank, New York, addressed the 
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convention on ‘‘Our National Vice.” He points out that extravagance leads to high 
prices, waich curtail our exports, thus reducing our trade balance with other nations. 
He shows that our foreign commerce increased from 1861 to 1908 five-fold, but that 
American ships are carrying $100,000,000 less of this commerce than they carried 
fifty years ago. He advocates the encouragement of our shipping interests as we 
have our manufacturers, ard proposes a discriminating duty on gocds brought to 
our shores in favor of vessels flying the American flag, and perhaps a tonnage tax 
on outgoing goods in foreign ships. 

F. I. Kent, vice-president Bankers Trust Company, New York, in his address 
on *‘ Bank Money Orders,” said the United States made over $5,000,000 in one year 
on money orders averaging about $7.50, and that the banks should be able to co as 
well. Hesaid: ‘On April 12, 1909, not a single banker had an association check 
for sale, and to-day they are being sold in over 2,000 offices of banks.’’ One of their 
advantages was shown by the statement that, if the selling institution failed, tour- 
ists would not be inconvenienced, for hotel keepers and others know the checks will 
be redeemed by the trust company from funds held in trust by it to meet the checks. 

M. A. Taylor, president First National Bank, Bailinger, spoke on *‘ Our Profes- 
sion,” and F. H. Welch, vice-president First National Bank, Taylor, on ‘: Cotton and 
Cotton Exchanges.” J. W. Hoopes, vice-president Austin National Bank, secretary, 
was among the other speakers who were listened to with marked attention 

The officers elected for the ensuing year are: W.H. Fuqua, president First Na- 
tional Bank, Amarillo, president; J. W. Hoopes, vice-president Austin National Bank, 
secretary, and Tom Rollins, Clina, treasurer. 
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SANCTIFICATION BY SECRECY. 
BY E. ST. ELMO LEWIS. 


The bankers of Alabama, at their annual convention held at Birmingham, May 
20 and 21, were-regaled with many sapient epigrams on advertising by E. St. Elmo 
Lewis, manager of advertising for the Burroughs Adding Machine Co., Detroit, 
Mich. He said: ‘‘ The Banker is in a good business; but he must let people know 
how good.” He proved this clearly in a wide range of striking statements, includ- 
ing the Book of Proverbs from which he quoted: ‘‘ Wisdom crieth without ; her 
voice is heard in the streets.” He said in part: 

There are three kinds of bankers on this question of publicity : 


1. The first believes all publicity or advertising to be vulgar, undignified and 
unethical. 


2. The second thinks ‘‘there may be something in it,’ but he considers it urdig- 
nified to make a bid for business, so he stops at a card in the town paper and the 
distribution of a pretty calendar. 


3. The third is a business man who wants business, and he tells his people so 
and tries to show them how he can serve them to their advantage. 


The first and second kinds of a banker are notin tune with the times. They are 
not giving the people what they want. 


The people want five things: 
1. To know what the banker will do to guarantee the depositor from loss. 


2. To know what the banker will do to prevent the money stringency in times 
of local or national need. 


3..To know what the banker will do to prevent banks going into or backing 
stock jobbing deals, and the bribery of city treasurers and finance committees. 

4. How directors can be made to direct. 

5. To know the men who run the bank and hear what they have to say for them- 
selves and the bank. 

All this means one thing—publicity of the widest, freest, most searching sort. 





CHECK ON PRIVATE BANK FRAUDS. 


LAW TO PREVENT PRIVATE BANK FRAUDS. 
NEW YORK LEGISLATURE PASSES BILL TO PROTECT IMMIGRANTS’ DEPOSITS. 

A law has been passed by the Legislature of New York and signed by Governor 
Hughes to regulate the so-called private banks which receive on deposit and for for- 
warding funds of the ignorant foreigner, discussed in the BANKING LAW JOURNAL 
for April. It provides that anyone engaging in the business of receiving deposits of 
money for safe keeping, or for transmission, or for any other purpose to obtain a li- 
cense first from the State Comptroller. The applicant must make a deposit of $10,000 
in money or stated securities with a bond. The fee for the license is fifty dol- 
lars. The place of busiaess must be described in the license, which is not transfer- 
rable. The money and securities deposited with the Comptroller and the money 
piid on the bond in case of default are to be a trust fund for the benefit of the de- 
positors of the licensee and these beneficiaries are to be entitled to an absolute prefer- 
ence over all general creditors of the licensee. 

The licensee is further to keep books of account and file quarterly statements 
with the Comptroller, under oath, of assets and liabilities. The licenses are revok- 
able for cause shown, and penalties are imposed for conducting business without a 
license and using the word “ banking ” or ‘‘ banker” or publishing advertisements 
of a misleading character. Failure to make proper reports involves a penalty of $1co 
a day. Ail moneys received for transmission to a foreign country are to be forward- 
ed within five days of the receipt. 

The bill does not apply (1) to any corporation or “ individual banker ” authorized 
to do business under the provisions of the banking law, nor to any association or- 
ganized under the national banking act ; nor (2) to any hotel keeper who shall re- 
ceive money for safekeeping from a guest; nor (3) to any express company or tele- 
graph company receiving money for transmission; nor (4) to any individual or part- 
nership receiving money on deposit for safekeeping or for transmissicn to others, 
or for any other purpose, where the average amount of each sum received on de- 
posit or for transmission by such individual or partnership in the ordinary course 
of business during the fiscal year shall not be less than $500; (5) to any individual 
or partnership who shall file with the Comptroller a bond in the sum of $100,000. 

For the purpose of the law the Comptroller is to establish a bureau of banking 
licenses. The law is to take effect January 1, 1911. 


NEW YORK CENTRAL’S TRAINS DE LUXE FOR LOS ANGELES. 


Tne New York Central Lines have issued a very attractive booklet describing 
the itinerary of its special trains which will convey the eastern and southern bankers 
to the thirty-sixth annual convention of the American Bankers’ Association to be 
held in Los Angeles, October 3to 7. It contains many excellent views in color of 
the scenery along the route as well as complete information regarding the time the 
trip will require, its cost and every other detail of interest to those who contem- 
plate attending this important convention. These trains will be ‘‘de Luxe” in 
every particular, and the bankers on them will have every comfort and convenience, 
also every luxury known to travel. 

Over four hundred bankers and their friends have engaged accommodations, 
and it will require at least four trains to provide for all who will take this unusual trip. 

These ‘‘ Bankers’ Specials’’ will be run under the auspices of the New York 
State Bankers’ Association in conjunction with the associations of Massachusetts, 
Virginia, West Virginia, North Carolina and South Carolina. 

The booklet may be had by writing George W. Higgins, passenger agent New 
York Central Lines, 1216 Broadway, New York City. Mr. Higgins will accompany 
the specials throughout the trip. 
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RESERVE AGENTS APPROVED IN MAY. 


Chase National Bank, New York, has been approved by the Treasury Depart- 
ment as reserve agent for: Seattle Nat. Bank, Seattle, Wash.; First Nat. Bank, 
St. Cloud, Fla.; Farmers Nat. Bank, Glasgow, Ky.; Nat. Bank of Suffolk, Va.; 
Georgia Nat. Bank, Albany, Ga.; First Nat. Bank, Grand River, Ia.; Spencer Nat. 
Bank, Spencer, Ind.; First Nat. Bank, Argos, Ind.; Farmers Nat. Bank, Myerstown 
Pa.; First Nat. Bank, Bath, Me. 

Coal and Iron National Bank, New York, has been approved by the Treasury 
Department as reserve agent for: Seattle National Bank, Seattle, Wash. 

Fourth National Bank, New York, has been approved by the Treasury Depart- 
ment as reserve agent for: Continental National Bank, Indianapolis, Ind. 

Garfield National Bank, New York, has been approved by the Treasury De- 
partment as reserve agent for: Farmers & Mechanics Nat. Bank, Philadelphia, Pa. ; 
District Nat. Bank, Washington, D. C. 

Irving National Exchange Bank, New York, has been approved by the Treas- 
ury Department as reserve agent for: First Nat. Bank, Centralia, Pa; McVeytown 
Nat. Bank, McVeytown, Pa.; First Nat. Bank, Miami, Fla.; Seattle Nat. Bank, Seat- 
tle, Wash. 

Liberty National Bank, New York, has been approved by the Treasury Depart- 
ment as reserve agent for: Seattle Nat. Bank, Seattle, Wash.; First Nat. Bank, Cal- 
exico, Cal. 

Mechanics and Metals National Bank, New York, has been approved by the 
Treasury Department as reserve agent for: City Nat. Bank, Dublin, Ga.; First Nat. 
Bank, Douglas, Ariz.; Commercial Nat. Bank, Charlotte, N. C.; First Nat. Bank, 
Florence, N. C.; Ashokan Nat. Bank, Brown Station, N. Y. 

Mercantile National Bank, New York, has been approved by the Treasury De- 
partment as reserve agent for: National Bank of Commerce, Rochester, N. Y.; 
Broadway Nat. Bank, Chelsea, Mass. 

Merchants National Bank, New York, has been approved by the Treasury De- 
partment as reserve agent for: National Bank of Arizona, Phoenix, Ariz. 

National Park Bank, New York, has been approved by the Treasury Department 
as reserve agent for: First Nat. Bank, Erwin, Tenn.; First Nat. Bank, Dozier, Ala.; 
First Nat. Bank, Putnam, Tex.; First Nat. Bank, Arcadia, Fla.; First Nat. Bank, 
Lewisville, Tex. 

Seaboard National Bank, New York, has been approved by the Treasury De- 
partment as reserve agent for: First National Bank, Bertrand, Neb. 

Fourth Street National Bank, Philadelphia, has been approved by the Treasury 
Department as reserve agent for: Danielsville Nat. Bank, Danielsville, Pa.; Fulton 
Nat. Bank, Gloversville, N. Y.; Fourth Nat. Bank, Atlanta, Ga. 

Franklin National Bank, Philadelphia, has been approved by the Treasury De- 
partment as reserve agent for: Farmers Nat. Bank, Myerstown, Pa; National Iron 
Bank, Pottstown, Pa. 

Girard National Bank, Philadelphia, has been approved by the Treasury De- 
partment as reserve agent for: Farmers Nat. Bank, McAlisterville, Pa.; Market St. 
Nat. Bank, Shamokin, Pa.; First Nat. Bank, New Berlin, Pa.; Farmers Nat. Bank, 
Freeport, Pa.; Third Nat. Bank, Chestertown, Md. 

Second National Bank, Pittsburg, has been approved by the Treasury Depart- 
ment as reserve agent for: Grange Nat. Bank of McKean Co., Smethport, Pa. 
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First National Bank, Cleveland, has been approved by the Treasury Depart- 
ment as reserve agent for: Atlantic Nat. Bank, Providence, R. I.; Quaker City Nat. 
Bank, Quaker City, O.; McDowell Nat. Bank, Sharon, Pa.; First Nat. Bank, Kalida, O. 

American National Bank, Indianapolis, has been approved by the Treasury De- 
partment as reserve agent for: First Nat. Bank, St. Augustine, Fla.; Spencer Nat. 
Spencer, Ind.; First Nat. Bank, Argos, Ind. 

Commercial National Bank, Chicago, has been approved by the Treasury De- 
partment as reserve agent for: Bank of Mobile N. B. A., Mobile, Ala.; City Nat. 
Bank, Crete, Neb.; First Nat. Bank, Hawkeye, Ia.; First Nat. Bank, Wenatchee, 
Wash; National Bank of Summit, Miss. 

Continental National Bank, Chicago, has been approved by the Treasury De- 
partment as reserve agent for: Bank of California N. A., San Francisco, Cal.; 
Lumbermen’s Nat. Bank, Portland, Ore.; First Nat. Bank, Argos, Ind.; Calexico 
Nat. Bank, Calexico, Cal.; First Nat. Bank, Emeryville, Col.; Bright Nat. Bank, 
Flora, Ind; First Nat. Bank, Windom, Minn.; First Nat. Bank, Centerville, Tenn.; 
Connelton Nat. Bank, Connelton, Ind.; First Nat. Bank, McMinnville, Ore.; First 
Nat. Bank, Deerwood, Minn. 

Corn Exchange National Bank, Chicago, has been approved by the Treasury De- 
partment as reserve agent for: American Nat. Bank, Indianapolis, Ind.; First Nat. 
Bank, Heckla, S. D.; First Nat. Bank, Durango, Col. 

Fort Dearborn National Bank, Chicago, has been approved by the Treasury De- 
partment as reserve agent for: Citizens Nat. Bank, Hot Springs, Ark., Inter-State 
Nat. Bank, Hegewisch, Ill.; Hastings Nat. Bank, Hastings, Mich.; Silver Bow Nat. 
Bank, Butte, Mont. 

National Bank of the Republic, Chicago, has been approved by the Treasury 
Department as reserve agent for: Old Nat. Bank, Oshkosh, Wis. ; Shawnee Nat. 
Bank, Shawnee, Okl.; First Nat. Bank, Laurium, Mich. 

National City Bank, Chicago, has been approved by the Treasury Department 
as reserve agent for: Seattle Nat. Bank, Seattle, Wash.; Corn Exchange Nat. Bank, 
Omaha, Neb.; Whitney-Central Nat. Bank, New Orleans, La.; First Nat. Bank, Lem- 
mon, S. D; Farmers Nat. Bank, Hamburg, la.; Hermitage Nat. Bank, Nashville, 
Tenn.: National City Bank, Greenwood, Miss.; First Nat. Bank, East Chicago, Ind.; 
McCartney Nat. Bank, Green Bay, Wis.; Merchants Nat. Bank, Richmond, Va., First 
Nat. Bank, Montezuma, la.; First Nat. Bank, Butler, Ind.; Osage Nat. Bank, Osage, 
la.; Longmont Nat. Bank, Longmont, Col.; Merchants Nat. Bank, Cedar Rapids, 
la.; Centerville Nat. Bank, Centerville, la. 

Third National Bank, St. Louis, has been approved by the Treasury Depart- 
ment as reserve agent for: Corn Exchange Nat. Bank, Philadelphia, Pa.; National 
Reserve Bank, Kansas City, Mo.; Orange Nat. Bank, Orange, Tex.; First Nat. Bank, 
Mascoutah, Ill.; Bradford Nat. Bank, Greenville, Ill.; Union Nat. Bank, Houston, 
Texas. 

Security National Bank, Minneapolis, has been approved by the Treasury De- 
partment as reserve agent for: First Nat. Bank, Bowman, N. D.; Citizens Nat. 


Bank, Northwood, N. D. 
—o 


OUR CURRENCY SYSTEM, CONGRESS AND THE MONE- 
TARY COMMISSION. 


We are drifting toward new financial trouble due to a bad system of banking 
and currency, and nothing is being done by Congress to avert it or to remedy the 
system. Meantime the Monetary Commission is putting out useless literature in 
installments and accomplishing nothing at large expense.—/ournal of Commerce. 





THE BANKING LAW JOURNAL. 


THE ASCENT OF MOUNT LOWE. 
A RARE TREAT FOR BANKERS AT THE LOS ANGELES CONVENTION, 

Not the least among the pleasures and unusual experiences of the bankers who at 
tend the convention at Los Angeles will be the ascent of Mount Lowe. It is one of 
the most beautiful moun 

tains in Southern Cali 

fornia; its summit, which 

towers above the city a 

mile,is reached by a mar 

velous system of inclin« 

and mountain railway. 

For the first five hun 

dred feet the orange 

groves seem to drop away 

and objects ten or fifteen 

miles distant stand out 

prominently at 1000 feet. 
At Echo Mountain, 3500 
feet above the sea, the 

spirit of the mountain first 

pervades you; Southern 

California in all its glory 
lays stretched at your 

feet: 20 miles to the left 

is San Gabriel Mission, 
past which El Camino 

Real, the King’s High- 
way, of the days of the 

brown cloaked fathers, 
winds. This look into 

the past is followed by 
a five mile trip along the 
edge of gorges and across 
chasms inducing thrills 
because of the danger so 

near, albiet you are in 

perfect safety. A pano- 

rama of surpassing gran- 
deur unfolds before you 

as you cross the great 
horse shoe trestle. The 
forty miles of Southern 
AMONG THE PINES ON MOUNT LOWE. fellfesntes orange 

groves lying between the foot of the mountain and the Pacific looks a huge checker- 
board, while twenty miles at sea stand the twin peaks of Catalina Island. Northward 
over one hundred and twenty miles Santa Barbara Islands can be seen, and yet further 
out the Islands of San Clemente appear as little dots upon the bosom of the broad Pa- 


cific; looking south one sees, as little specks, mountain peaks of Mexico full two hun 


dred miles away. The vastness of this immense panorama is awe-inspiring. 
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CHARLES H. HUTTIG. 


THE bankers of Missouri’at]their state convention enthusiastically advocated the 
selection of Charles H. Huttig, president of the Third National Bank, St. Louis, 
as Chairman of the Executive Council of the American Bankers’ Association. He 


will be heartily supported for the position by representative bankers from many other 


states. Mr. Huttig’s re- 
cord as an able banker, 
his broad and sympa 
thetic nature and his 
agreeable personality 
coupled with the lively 
interest he has ever 
shown in the welfare of 
the American Bankers’ 
Association com mend 
him for the position. 
Mr. Huttig’s business 
career began in Musca- 
tine, Ia., where he was 
clerk in a private bank- 
ing house and learned 
banking methods thor- 
oughly. He went to 
St. Louis many years 
ago, establishing the 
Huttig Sash and Door 
Co., of which he is presi- 
dent. He was elected 
president of the Third 
National Bank in 1897. 
At that time its depos- 
its amounted to$4,226,- 
976; in two years they 
had increased to more 
than 810,000,000, and 
were near $17,000,000 
in five years. At the 
last Comptroller's call, 


CHARLES H. HUTTIG 
PRESIDENT THIRD NATIONAL BANK, ST. LOUIS 


March 29, the deposits were 332,647,241. This briefly indicates the history of the 
institution, under Mr. Huttig’s direction, for about thirteen years. 
The executive officers of the American Bankers’ Association, who serve without 


salaries and direct its affairs, should be men of broad caliber and extraordinary busi- 


ness ability, or else its future usefulness will deteriorate instead of appreciate. For 


this reason Mr. Huttig, who has thoroughly demonstrated he possesses all of these 


qualities, should receive the unanimous support of every member of the association, 
for the chairmanship ef the council. 
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BANK AND INVESTMENT ITEMS. 


President Finis E.Marshall,of the Phenix Na- 
tional Bank, New York, has disposed of the ru- 
mors that it would be consolidated with the 
Bank of New York N.B.A., by making a definite 
statement to the effect that the negotiations had 
not resultedin anything acceptable to either in- 
stitution, and the matter had been dropped. 

It would be difficult to conceive a merger 
which would be advantageous to the Phenix un- 
less it should absorb some other bank. Its vig- 
or is attested by its remarkable growth under 
the management of Mr. Marshall since 1905. Its 
deposits have increased since then over 400%. 
The conservatism of the management and 
soundness of the institution are shown by the 
facts that it has maintained an average reserve 
of 28% and has carried bonds and securities on 
its books at less than half their market value. 


The United States Morcgage and Trust Com- 
pany, New York, has been appointed and des- 
ignated by the United States District Court for 


the Southern District of New York asa deposi- 
tary for the money of bankrupt estates, under 
the provisions of the statutes of the United 
States. 


Among recent issues for which the United 
States Mortgage and Trust Company has been 
appointed trustee are the $40,000,000 gold notes 
of the Baltimore & Ohio Railroad Company, 
purchased and promptly resold by Kuhn, Loeb 
& Co. and Speyer & Co., and the $20,000,000 
first mortgage bonds of the Algoma Central & 
Hudson Bay Railway,a constituent company of 
the Lake Superior Corporation. 


Francis B.Reeves, president of the Girard Na- 
tional Bank, Philadelphia, has been elected a 
stockholders’ member of the Trustees of the 
Philadelphia Belt Line Railroad. 


The Philadelphia National Bank has elected 
Alba B. Johnson of the Baldwin Locomotive 
Works a director to fill the vacancy caused by 
the death of John H. Converse. 


The Franklin National Bank, Philadelphia, at 
a recent meeting of its board of directors, elec- 


ted Chariton Yarnall a director to succeed the 
late Levi C. Weir. 


H. L. Elkins has been elected president of 
the Colonial Trust Company, Philadelphia, to 
succeed R. L. Downing, who resigned. Mr. 
Elkins was one of the founders of the institu- 
tion, his first position was that of secretary, 
and later he became vice-president and treas- 
urer, which position he was filling when elect- 
ed to the presidency. 


Many representative Philadelphia bankers 
attended the convention of the New Jersey 
Bankers’ Association at Atlantic City. Among 
them were: William A. Law, president Mer- 
chants National Bank; E. P. Passmore, cashier 
Franklin National Bank: Joseph Wayne Jr., 
cashier Girard National Bank, and W. A. 
Bulkley assistant cashier Fourth Street Nation- 
al Bank. 


The Central National Bank, Cleveland, an- 
nounces the extension of its charter for another 
twenty years, and consequently that it has suc- 
cessfuliy served a large and influential clientele 
for twenty years, in a unique folder. The par- 
ticulars contained in it were given briefly in the 
BANKING LAW JOURNAL for March. 


The First National Bank, Cleveland, was 
the seventh to be organized under the National 
Banking Act, and it has been authorized to 
take its original number. 


Dan Norman, who has been connected with 
the Commercial National Bank of Chicago for 
the last seventeen vears, has been appointed 
Assistant Cashier. Mr. Norman is 38 years 
old. He was private secretary to President 
Roberts for several vears, and was formerly 
manager of the Credit Department. 

Mr. Charles C. Willson resigned as Assistant 
Cashier of the Commercial National Bank to 
take effect May 31st, and on June 1st became 
Cashier of the Commercial Trust and Savings 
Bank, an affiliated institution. 





BANK AND INVESTMENT ITEMS. 


were given the delegates at the Missouri Bank- 
ers’ Convention; the Third National Bank gave 
a gutta-percha pencil case, and the Mississippi 
Valley Trust Company a desk knife, with their 
compliments. The fortunate recipients of these 
beautiful and useful souvenirs evidenced ap- 
preciation by their words of praise for the gifts 
and givers. 


‘‘Laclede the Founder of St.Louis” is the title 
of an attractive booklet sent out by the Merch- 
ants-Laclede National Bank, St Louis. The 
cover is embellished with an illustration of the 
bronze bust which is to occupy the place of hon- 
or above the entrance of the remodeled banking 
rooms. The booklet is an interesting narrative 
of Laclede,the merchant,who landed at St.Louis 
in 1755 and a brief history of early St. Louis as 
well. 

How to get through your work is clearly il- 
lustrated in the new 48 page book just issued 
by the Burroughs Adding Machine Company 
of Detroit. The title of this book is ‘‘ Why 
Don’t You Go Home ?” and every one of its 
48 pages teems with solid, fundamental store- 
keeping helps which will aid the proprietor to 
get his accounting work cleaned up on time. 

The book truly says at the start: ‘‘ Ask the 
question of a hundred storekeepers. and the 
hundred answers would be but variations of the 
same reply—‘Because the work is not done.’ 
It is the purpose of this little book to show how 
the work may be finished so that you—the man 
whose finger is on the pulse of the business— 
may go home too.” 

The Burroughs Company recognizes that 
the one thing which keeps storekeepers over 
time is ‘‘ fixing up the books.” 

They have gone after the problem in a very 
practical way in their new book, and the result 
is not only a helpful series of storekeeping 
methods, but also a very interesting, readable 
and well illustrated book. 

If you will write the Burroughs Company at 
Detroit, mentioning the BANKING Law JourR- 


NAL they will be glad to send one of the books 
to vou. 
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The Montana Bankers’ Association will hold 
its annual convention at Bozeman, August 30 
and 31. This will be during the Sweet Pea Car- 
nival,an annualevent at Bozeman, whichis gain- 
ing some national prominence; it will prove an 
entertaining feature for those attending. The 
officers are: W. G. Conrad, president Conrad 
Banking Company, Great Falls, president; 
Joseph Kountz,president Commercial National 
Bank, Bozeman, vice-president; Harry Yaeger, 
assistant cashier First National Bank, Lewiston, 
secretary and treasurer. 

Stock of the Bank of Southern California, 
Los Angeles to the extent of 500 shares was re- 
cently purchased by J. M. Neeland, F. H. Has- 
kelland A. C. Hupp,from J. B. Lankershim and 
J. W. Mitchell; the price, according to the Los 
Angeies ‘‘ Times”’ being $112 per share. Mr. 
Haskell who had been cashier for some months, 
became president, Mr. Hupp assumes the cash- 
iership, and Mr. Neeland, who became identi- 
fied with the bank early in 1909, will remain 
active as a director but retires from the presi- 
dency to devote more attention to his railway 
and other interests. 


The run on the All Night and Day Bank, 
Los Angeles, Cal., early in May lasted about 
thirty-six hours. President Newton J. Skinner 
is reported as having said the bank lost only 
about $100,000 in deposits. Alden Anderson, 
State superintendent of banks, said: “I find 
that the bank is paying its depositors dollar for 
dollar, and that the depositors will get every 
dollar that is coming to them if they want the 
money. The bank has obeyed the State law, 
and so long as 1t does it will not be molested.” 
The bank officials had sandwiches and coffee 
served those in line. 


The Burroughs Adding Machine Company 
of Detroit, has broken ground for a new fac- 
tory building which will enlarge its present 


capacity by 78,000 square feet. The building 
will be a four floor concrete structure, 241 x 
65. It will be absolutely fire proof, and will 
add the manufacturing facilities its increas- 
ing business has made necessary. 





The following table shows the loans and deposits of the associated banks, reported to 
York Clearing House for the weeks ending May 22, 1909, and May 21, 
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COMPARATIVE NEW YORK BANK STATEMENT. 


tne New 


1910, respectively, 


together with a computation of the proportionate increase or decrease of deposits for the | year 





| 


| 
| 


Loans and 

Discounts 

Average, 
‘- | 


Loans and 
Discounts, 
Average, 
1910. 





Bank of N Y. N. B. A.. 
Bank of he Manhattan Col 


Merchants’ National 


Mechanics & Metals Nat.{. 


Bank of America 
Phenix National 


Merchants’ Exch. National 
Gallatin National 


Nat. Butchers & Drovers.| 


Greenwich 
American Exchange Nat. 
Nat Bank of Commerce. . 


People’s 
Hanover National 


Market & Fulton Nat..... 


Metropolitan Bank....... 
Corn Exchange 

Importers & Traders’ Nat 
National Park 


East River National 
Fourth National 
Second National 
First National 


N. Y. County National... 
German-American 
Chase National 


Fifth Avenue. 
German Exchange 


Lincoln National 
Garfield National 
Fifth National 


Bank of the Metropolis. . . 


West Side Bank 


Liberty National 
N. Y. Produce Ridiomes | 


State Bank 


Fourteenth Street Bank... | 


Coal & Iron Nat'l Bank.. 





3 20,729 o0c| 
37 .700,000) 
20,899.000) 
58.429.400 
28,433,600) 

7,907,000} 

188.3 31,400) 

29,234,300) 

7,483, 900) 
9.37 2,500, 
2 362.500 
7,359,100 
0,77 3,400) 


7.391 ,600| 
1,904,100) 
70.672,800| 
23,178,600 
5.537.900) 
8,150,100} 
10,605,900) 
44.258,000) 
27,070,000 
89,.445.000 
1,377,600 
26,194,000 
11,310,000) 
120,412, 500) 
19,627,300) 
3.347.600) 
7 ,833.000| 
3.983.200) 
79.941 ,000) 
13,155,100 
3,414,800) 
4,936,200 
14,810.700 
7.415.800} 
3,222,700) 
11,904,100} 
4.528.000) 
19,22 3.000) 
17,686,700! 
7.972.000) 
11,847,000] 





$ 18,630,000 
28,250,000 
18,501,000 
52.787,400 
23,793,300 

7,264,000 

168,107,400 

27.718,100 
6,588 600 
38,126,700 
2.433.200 
7,636,000 

27,628,700 

139,462,900 

13,081,000 
3.87 1,400 
7,019,500 
1,926,900 

61,009,500 

21,790,100! 
7,011,100 
8,663.700 

11,709,800) 

41,448,000) 

25,617,000) 

75,478,000 
1,41 3,600) 

23,540,000) 

1 3.522,000| 

91,546,400 

22,74 3.400) 
3,519,000 
8,041,400 
4.045.900 

65,697,800, 

13,212,100 
3,889. 300 
5,019,500 

14,624,900 
8,215.600 
3,538,500 

11,966,300 
4.489,000) 

17,423.000 

17.391,200 
7,906,900 

14,556,000 
5.719,900 


5+57 5.000) 


Deposits, 
tAverage, 
1909. 


$ 19,c29.000 


45,350,000) 


22,697,000 


61,763,700) 


30,766, 500 
7.357 ,000 
194,845,900 
28,543,300) 
3,04 3,000 
7,328,000! 
2,434,900 
8.427.700 
24,272,100 
172,374,900) 


1 3.078, 300) 


4,045,000) 


7,963,400) 


2,351,900 


83.538,700| 


23,794,500 
6,080,200 
8,299, 100! 

10,272,500) 


52,477,000) 





25,309,600) 
102,129,000) 
1,633.900) 
27,885,000) 
11,942,000) 
119,228,000) 
20,518,900} 
3,480,000 
8,310,100! 
3.846.000) 
90,603,000) 
14,805,600) 
4,073,100 
5.733.100 
15.761,900 
7.487.800) 
3.323.800, 
12,147,900 
5,063,000} 
23,470,000) 
17,915,800 
9.701,600 
15.108,000 


| 


| Deposits, 
* Average, 
IgIo. 


Per Ce 
Inc ° 


$ 15,931,000 
31,609,0G0 
18,509,000 
50,636,600) ... 
23.438,000) 
6,106,000 
162,129,000 
25.744.000] ... 
6,644.800) 
6,157,200 
2.394.400) 
8,604,000) 
21,470,000} ... 
116,377,700] ... 
9.684.700) .... 
3,761,400) .... 
7,510,000] .... 
2,285, 100) acs 
68,539,800) ... 
21,177,300 
7:771,700 
8,382,300 
11,695,500 
50,208,000! .... 
2 3,694,000) 
83,366, 000] 
1,643,100 
20,839,000 
1 3.453.000 
79,546,000 
24,696,700 
3.681.000 
8,101,800] ... 
3.901 ,000) 
77.329,600 
14,802 ,000| 
4.002,900| .... 
5.934.400) 3. 
15,464,200] ... 
8.244.000} | 
3-764,700) 
12,112,200] .... 
5,031,000) ... 
20,051,000] .... 
17,570,800) 
9,423,300] .... 
17.908,000| 
6.641,900| 
5.527.000} 


-+ wn! 


oO 
QHwo w oom — CO 


Nm Wwe-: 


ON NN UN“Nuw wm: 
COaMOD © fur: 





ls. 338. 224, rool$t, 183, a $1,400,657, 700 $t, 173, 546, 100) 


t 





+ United States Deposits included, $2,412,900. 


* United States Deposits included, Sain 


t Consolidation of Mechanics’ National and National Copper Banks. 





